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LEGISLATIVE ASSEMBLY OF ONTARIO

STANDING COMMITTEE ON
JUSTICE POLICY

Thursday 10 October 2013

ASSEMBLEE LEGISLATIVE DE L’'ONTARIO

COMITE PERMANENT
DE LA JUSTICE

Jeudi 10 octobre 2013

The committee met at 0831 in room 151.

MEMBERS’ PRIVILEGES
OFFICE OF THE AUDITOR GENERAL

Le Président (M. Shafiq Qaadri): Chers collegues,
j’appelle a I’ordre cette séance du Comité permanent de
la justice. We welcome Bonnie Lysyk, not only to the
committee, but also to Ontario as Ontario’s Auditor
General. She’s accompanied by some of her colleagues.

Ms. Lysyk, I understand you will be sworn in.

The Clerk of the Committee (Ms. Tamara Poman-
ski): Do you solemnly swear that the evidence you shall
give to this committee touching the subject of the present
inquiry shall be the truth, the whole truth and nothing but
the truth, so help you God?

Ms. Bonnie Lysyk: | do.

The Chair (Mr. Shafiq Qaadri): Thank you, Ms.
Lysyk. Just for identification purposes, you might let us
know who your colleagues are, although I understand
they will not be speaking on the record. | invite you to
begin your five-minute opening address now.

Ms. Bonnie Lysyk: I’d like to introduce who | have
with me. | have Gus Chagani, who is a director in the
Office of the Auditor General; and Kim Cho, a manager
in the Office of the Auditor General. Both are familiar
with and have been in involved in the Mississauga and
Oakville power plant audits.

I just want to start by thanking members of the Stand-
ing Committee on Justice Policy for the opportunity to
speak with you today. | would like to take you through
the key findings of our special report on cancellation
costs associated with the gas-fired generating plant in
Oakville. Then I’d be happy to answer your questions.

In October 2009, the Ontario Power Authority con-
tracted with TransCanada Energy to build a gas-fired
electricity generating plant in Oakville. The following
year, at the direction of the Premier’s office, the Oakuville
plant was cancelled before construction had even begun.
Eventually, plans were made to build a replacement plant
in Napanee.

Our office estimates that the net cost to the public to
cancel the Oakville plant and move it to Napanee will be
about $675 million, with $635 million to be paid by
electricity ratepayers and the remaining $40 million by
taxpayers. We arrived at that $675 million by adding all
costs and then subtracting estimated future savings.

In terms of costs, we have two broad categories: costs
already incurred and estimated future costs.

In the first category, incurred costs, we have three
items:

—$210 million to cover TransCanada Energy’s cost to
purchase and modify gas turbines for the Oakville plant;

—3$40 million to cover TransCanada’s sunk costs
related to Oakville; and

—$3 million in legal and professional fees.

In the second category, estimated future costs, we
noted the following items:

—$577 million in gas delivery and management
services for the Napanee plant;

—$91 million to buy replacement power, beginning in
2017;

—$81 million to upgrade power transmission lines to
bring the electricity back to the southwest GTA,;

—$43 million in gas and hydro connections for the
Napanee plant;

—$35 million for additional gas for the less efficient
turbines in Napanee; and

—$32 million in line losses for the distance power
from Napanee has to travel.

All of these costs amount to $1.112 billion.

From that, we subtracted $275 million in savings as a
result of the lower price negotiated for electricity from
the Napanee plant and $162 million in estimated savings
because no payments for power will have to be made to
TransCanada Energy until 2017.

That’s how we arrived at $675 million: by subtracting
all estimated savings from all costs, estimated and real.

In addition, we believe it is possible that the $675-
million figure could also rise by up to $140 million be-
cause of potential future increases in the cost of deliv-
ering natural gas to the Napanee plant.

A section of the pipeline route owned by TransCanada
PipeLines Ltd. does not currently have the capacity to
transport the amount of gas needed to service the
Napanee plant. TransCanada PipeLines will need to in-
vest in the pipeline to increase capacity, and then recover
the cost of this investment through increased tolls—the
rate it charges to move gas through the pipeline.

There is something you should keep in mind about
these numbers. About two thirds of all cancellation costs
and all of the savings will occur in the future, so our
numbers are estimates—our best judgment of what these
costs would look like in the next two decades.
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Those are the detailed costs, and now 1’d like to take
you through the decisions that we believe had an impact
on the cost to the public.

Soon after the Ontario Power Authority started the
tendering process for a power plant in the southwest
GTA, the town of Oakville publicly took measures to
stop the project from being located there. Despite this,
the OPA told prospective builders that it would not
consider any municipal opposition in evaluating bids. In
September 2009, with Oakville already having put a
bylaw in place delaying the establishment of a power
plant in the town, the Ontario Power Authority awarded
the contract to TransCanada Energy.

At the time of the cancellation, we understand that the
government committed to compensate TransCanada
Energy for the full value of the Oakville contract—

The Chair (Mr. Shafig Qaadri): Ms. Lysyk, that’s
the five-minute opening address. We do have your
remarks on file here.

I would now invite the PCs to please begin ques-
tioning, opening with Ms. MacLeod.

Ms. Lisa MacLeod: Thank you very much, Chair.
Welcome, Ms. Lysyk, to Ontario and to our committee.

Ms. Bonnie Lysyk: Thank you.

Ms. Lisa MacLeod: | want to congratulate you for the
work that you’ve done. Given your new entry here and,
of course, the big issue and the bombshell that this is,
you’ve done, | think, a great job.

You said at your media availability a few days ago
that the government would have known back in October
2010 what the costs would be—or, the earliest date they
would have known that cancelling the Oakville gas plant
would be well beyond the $33 million to $40 million that
they had started to tell the Legislature. I’m just wonder-
ing: Can you confirm that here in committee, that they
would have known it would have been beyond $33
million to $40 million?

Ms. Bonnie Lysyk: | have to think for a second about
your question. | guess we knew that when the estimates
were being done for the final negotiation, at that point in
time, there would have been an understanding around
some of the components of cost. As far back as Decem-
ber 2010, there would have been an understanding in
terms of what some of the sunk costs were for the plant,
as well as the turbine costs.

Ms. Lisa MacLeod: We have a cabinet document—
this committee has, members of the assembly have, and
you reference that cabinet document, | believe, on page
16 of your report. It was signed by Kathleen Wynne,
who’s now our Premier, on July 29, 2011. What it
effectively did was, it authorized the Ministry of Energy
to enter into an arbitration process with TransCanada and
other parties on the issue of cancelling the Oakville
power plant.

Is it possible, given what you just answered—that as
far back as October or December 2010, the sunk costs
and other costs associated with the turbine would have
started to develop—that the Premier would have known
at that time that the number would have been beyond the

$33 million or $40 million that had been suggested in this
House?
0840

Ms. Bonnie Lysyk: The final settlement agreement
was December 2012. At the point that you’re talking
about, which is December 2010, around the time they
were drafting a memorandum of understanding for
Kitchener-Waterloo—I guess I’d like to say that | think
that is specifically a question for the Ontario Power
Authority, because the Ontario Power Authority were
involved in the negotiations. They were familiar with
what was happening on the arbitration. Also, | believe
Mr. Livingston was involved in the arbitration discus-
sions. So at that point in time, it would be dependent on
the information they communicated back.

In terms of being able to answer your question
directly, I would be speculating as to exactly the numbers
that people were aware of at that point in time.

Ms. Lisa MacLeod: But it was clear that as far back
as 2010, they would have known that the costs would
evolve well past $33 million.

Ms. Bonnie Lysyk: | would say that depending on the
communications from OPA back to the ministry and into
the Premier’s office—again, | don’t want to speculate
what people knew or didn’t know.

Ms. Lisa MacLeod: Sure, but it is conceivable that
the Premier would have known that cancelling the
Oakville gas plant was well beyond the $33-million to
$40-million mark when she gave her testimony back in
April of 2013.

Ms. Bonnie Lysyk: Again, in April 2013—I’m specu-
lating. | prefer not to speculate. | can speak to exactly
what we have in the report, but in terms of what
individuals knew and didn’t know—

Ms. Lisa MacLeod: Right, but it is conceivable that
the OPA knew. It would have been conceivable, given
that this was a political decision, that Premier Mc-
Guinty’s office and Premier Wynne’s office would have
been told it had evolved, since you yourself have just
suggested that as far back as October and December
2010, there would have been known amounts or, | guess,
estimates that, given the turbine situation and the sunk
costs situation, it would have been far beyond the $40
million.

Ms. Bonnie Lysyk: Again, | think these are questions
for the people who were actually involved in the trans-
actions, because they would know who they spoke with
and who they didn’t speak with. We’ve looked at the
costs, we’ve looked at the process, but as to what people
knew, my comfort level is you asking the people directly
versus me hypothesizing on it.

Ms. Lisa MacLeod: So you would suggest, though,
that the OPA would have known.

Ms. Bonnie Lysyk: The OPA would have known that
there were additional costs, yes.

Ms. Lisa MacLeod: And they are an agency of the
government.

Ms. Bonnie Lysyk: Yes.

Ms. Lisa MacLeod: And they were created by this
government.
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Ms. Bonnie Lysyk: The OPA, because they were
going into negotiations, would have had estimates and
costs.

Ms. Lisa MacLeod: Okay. In your report, you sug-
gest the cost for cancelling the Oakville plant would have
been lower if the government chose to wait. | think that’s
very significant to the population of Ontario. Can you
elaborate on that?

Ms. Bonnie Lysyk: Yes. Under the contract, there is
the force majeure provision and discriminatory action
provisions, and also there was a responsibility for Trans-
Canada Energy to obtain the appropriate permits and
municipal approvals prior to TransCanada Energy being
able to start construction. So they had to get approvals
from Oakville.

At the time, as of June 2010, they weren’t able to get
those approvals. So within the time frame before there
was a public announcement of the cancellation of the
plant, they filed two forces majeures indicating that they
themselves recognized that they might be having prob-
lems meeting the construction date and the in-service
date.

Given all that, if that problem continued with Oakville
and caused construction to be delayed 24 months after
the original in-service date, at that point, the parties under
the existing agreement could have walked away with
lesser costs being paid to TransCanada Energy than
under this arrangement.

Ms. Lisa MacLeod: So in theory, any government of
any political stripe could have cancelled the Oakville gas
plant project for little to no cost to the taxpayer if proper
digression were exercised and proper due diligence was
undertaken?

Ms. Bonnie Lysyk: | think what we’re saying is that
if they waited it out until it was obvious that Trans-
Canada Energy wouldn’t be able to have the plant con-
structed before 24 months after the original in-service
date, there would be lesser costs.

Ms. Lisa MacLeod: In your professional opinion as
auditor here in Ontario, did it make any financial sense to
cancel the gas plant in 2010?

Ms. Bonnie Lysyk: Again, I’m not going to second-
guess what people’s decisions were at that point in time.
All | would say is that when we looked at this situation
and we got some familiarity with the contract, that it
looked to us that it was reasonable to assume that if you
had waited it out, you would be walking away having
paid less than what this arrangement cost.

Ms. Lisa MaclLeod: | just have one final question
before my colleague Mr. Fedeli takes over the ques-
tioning.

Given the costs that we know now, particularly with
respect to relocating to Napanee, had any other location
in the GTA or another place in southwestern Ontario
been chosen, is it conceivable that the costs would have
been mitigated?

Ms. Bonnie Lysyk: | guess each project has its own
costs, but if, for instance, for Napanee—by locating this
plant in Napanee and requiring the power in the south-
west GTA, you have to have in place more transmission

capability and the gas has to be moved from Sarnia to the
plant, and then the electricity back to the southwest GTA.
So there are more costs associated with the transmission
of the power back into the southwest GTA, and there are
more gas delivery costs. There are more costs, as a result
of the location of the plant that’s providing the electricity
back to the southwest GTA.

Ms. Lisa MacLeod: Okay, thanks.

Mr. Victor Fedeli: Thank you very much, and
welcome, and welcome to Ontario as well.

Ms. Bonnie Lysyk: Thank you.

Mr. Victor Fedeli: | want to follow up on two points
that my colleague Ms. MacLeod had made. The first was
about who knew what when? Now | understand you can’t
speculate back in December 2010, but on page 11, there
is a point made that—this is in the response down at the
bottom:

“Nevertheless, when the relocation deal was an-
nounced, the memorandum of understanding (MOU)”"—
that would have been the document that was signed in
September 2012—*“with TCE was clear that there would
be costs in addition to the $40 million in sunk costs
incurred for the Oakville plant.”

Would you acknowledge, then, that at the signing of
that MOU, back in September 2012—Colin Andersen,
when | asked him the question, “Who knew?” he said
everyone knew. Would you acknowledge or agree, then,
that the government would have known back in Septem-
ber 2012, at the signing of this MOU, that were indeed
additional costs above and beyond the $40 million?

Ms. Bonnie Lysyk: Again, this is the Ontario Power
Authority’s response that you’re quoting from. This was
drafted for us by Colin Andersen, and that is Colin
Andersen’s response.

I would say, based on his response, he’s indicating
that, and that goes back to my original premise that in
something as concerning as this, | think it’s better to ask
the original people what they knew at the time.

Mr. Victor Fedeli: Okay. On page 15, we talk about
the Premier’s office making TransCanada whole. How is
it, in your opinion, that you are able to devote a certain
amount of space to this that, and I’ll read from it, OPA
“had not been consulted when the Premier’s office made
its commitment to keep TCE whole. The OPA first
confirmed with the Premier’s office this commitment had
in fact been made.” Following that, they made a letter.
“The OPA,” it says, informed you that had it “been con-
sulted, it would have advised the Premier’s office against
making the keeping-whole commitment to TCE....”

How is it then that you knew this, and we have been
sitting in this committee, in these chairs, for one year,
asking the same question to dozens upon dozens of
witnesses, who have sworn an oath to tell the truth, and
told us this never occurred?

Ms. Bonnie Lysyk: Well, we have a copy of the
letter. | think that it’s now in the public domain. So I’m
not speaking out of turn there. It was information that
was passed over to the office.

Now, on the other side, this audit had started before
the justice hearings and, in terms of obtaining informa-
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tion during the course of an audit, the team asked for
listings of information that were held by the Ministry of
Energy, as well as the OPA, and, from that listing of
information chose what we wanted to see. Therefore, this
information was provided based on our requests. | think
we had access to information before the committee.

0850

Mr. Victor Fedeli: So you’re confident, then, that the
Premier’s office did indeed make the commitment to
keep TransCanada whole?

Ms. Bonnie Lysyk: Again, we’re confident—well,
again, based on information that’s already public record.

Mr. Victor Fedeli: Okay. My only other thought on
that, before I get back to Ms. MacLeod’s points: How is
it that you were able to come up with a total number?
Again, we’ve been here for a year asking for numbers
and being sent in circles, chasing our tails, to be quite
frank. How is it that you were able to come up with a
number and we couldn’t, over the course of the year? We
speculated on the number. Our number that we came up
with was remarkably close to yours, incidentally, about
$15 million—a rounding fraction away, but how is it that
we could not get that and you could? Are they more
afraid of you than us?

Ms. Bonnie Lysyk: | guess the team just had a re-
sponsibility to determine the costs and worked with the
staff at the OPA. They had prepared some information,
so some of this is coming from the information they pre-
pared, and then there were discussions that led to some of
the finalization of this. So it was really just working with
the OPA staff.

Mr. Victor Fedeli: Ms. MacLeod talked about the
fact that you’ve pointed out that going to Napanee is
what made this all more expensive, so when we continue
to hear the government say, “Everybody was going to do
this”—the fact that they went to Napanee is what really
added the money. Am | correct in that? Is that a safe
sentence?

Ms. Bonnie Lysyk: | think the majority of the
difference in the cost between the Oakville plant and the
Napanee plant relates to the fact that there’s distance
from the southwest GTA.

Mr. Victor Fedeli: So it’s not really the cancellation;
it was the poor choice of relocation that added the
hundreds of millions? Is that safe to say?

Ms. Bonnie Lysyk: The settlement linked to the new
contract, and that resulted in the additional costs, so yes.

Mr. Victor Fedeli: We’ve got five minutes for the
rapid round here. I’m going to ask five questions, and
they basically have to do with your opening statement,
where you say, “In the second category, estimated future
costs ... $577 million in gas delivery and management
services for the Napanee plant.”

I’m going to ask the same question five times. How
much of that $577 million is because it’s in Napanee and
how much would have had to have been spent, should it
have stayed in the Oakville area in a willing host com-
munity within a reasonable distance?

I’m going to ask that for the next five points, actual-
ly—bar the $91 million. So the $577 million in gas
delivery: How much of that is because it’s in Napanee? If
you can’t answer, | can appreciate that.

Ms. Bonnie Lysyk: Okay. So in terms of the gas—
just a sec. I’m just going to look at—

Mr. Victor Fedeli: And you know I’m going to ask
that about the $81 million, the $43 million, the $35 mil-
lion and the $32 million, not the next point. Those are my
five questions coming up.

Ms. Bonnie Lysyk: Yes, | hear you.

Mr. Victor Fedeli: Okay.

Ms. Bonnie Lysyk: Some of the costs in these costs
are attributable to the in-service dates of the plants.

Mr. Victor Fedeli: | understand.

Ms. Bonnie Lysyk: For instance, on the—

Mr. Victor Fedeli: So the $577 million is $500
million because it’s in Napanee—all of it?

Ms. Bonnie Lysyk: On the $577 million, we’re
dealing with the split of—$225 million is associated with
Oakuville.

Mr. Victor Fedeli: So $225 million would have been
spent if it stayed in Oakville?

Ms. Bonnie Lysyk: Yes.

Mr. Victor Fedeli: So $577 million minus $225
million?

Ms. Bonnie Lysyk: That’s correct.

Mr. Victor Fedeli: And that number that 1 come up
with—

Ms. Bonnie Lysyk: Is the Napanee—

Mr. Victor Fedeli: —is $332 million extra because it
went to Napanee. Am | correct in that?

Ms. Bonnie Lysyk: Correct.

Mr. Victor Fedeli: All right. Two lines down: “$81
million to upgrade power transmission lines to bring the
electricity back to the southwest GTA.” How much of
that?

Ms. Bonnie Lysyk: Well, the full amount, because—

Mr. Victor Fedeli: The full amount?

Ms. Bonnie Lysyk: Yes.

Mr. Victor Fedeli: And “$43 million in gas and hydro
connections for the Napanee plant”: How much of that is
because of the decision to go to Napanee?

Ms. Bonnie Lysyk: Oakville was $10 million.

Mr. Victor Fedeli: Oakville was $10 million. So
we’ve got $33 million there; “$35 million for additional
gas for the less efficient turbines in Napanee.”

Ms. Bonnie Lysyk: None of that would have been
incurred if it had stayed in Oakville.

Mr. Victor Fedeli: So that’s $35 million more
because it went to Napanee?

Ms. Bonnie Lysyk: Correct.

Mr. Victor Fedeli: And “$32 million in line losses for
the distance power from Napanee has to travel.” So | can
presume—

Ms. Bonnie Lysyk: Likely the majority, yes.

Mr. Victor Fedeli: Yes, that’s $32 million. So how’s
your math? That’s $332 million plus $81 million—they
promised me there’d be no math here this morning, but
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it’s $332 million plus $81 million plus $33 million plus
$35 million plus $32 million—you’re the auditor. I’'m
going to go with your number.

Ms. Bonnie Lysyk: It’s $513 million.

Mr. Victor Fedeli: So $513 million extra because it
went, the choice was made, to Napanee as opposed to if it
stayed in a willing host community in the area where the
power was needed.

I want you to go to page 17 of your submission. It’s
the second paragraph down, about halfway through. It’s
unfair: Mine is highlighted, and I can find it easily. It’s
page 17, the first paragraph; it starts “On September 24,”
about halfway down that one.

“The OPA informed us that the Minister of Energy
told the OPA to locate the new plant in Napanee. The
OPA did not think that Napanee was the optimal location
because it would result in higher costs....”

Obviously, the higher costs were $513 million. Do you
have any idea why the Minister of Energy would tell the
OPA to locate in Napanee when they knew it was going
to cost so many hundreds of millions more? Any thought
on that?

Ms. Bonnie Lysyk: They were already negotiating the
KWC, Kitchener-Waterloo. They had two counter-offers.

Mr. Victor Fedeli: Somewhere nearby, that is—

Ms. Bonnie Lysyk: Yes.

Mr. Victor Fedeli: —a willing host community?

Ms. Bonnie Lysyk: They fell through. At that point,
this was the plant that was designated by the minister for
them to sign an agreement with. As to why, | can’t an-
swer why they made the choice they made.

Mr. Victor Fedeli: So you would confirm that
because they chose the plant so far away, it’s not the can-
cellation, it’s the relocation cost—your original estimate
here is an additional $513 million because of the choice
they made?

Ms. Bonnie Lysyk: Correct. Plus, | think, in that you
would include the tolls, the additional tolls that could
potentially be charged in the future.

Mr. Victor Fedeli: We’ll talk about that $140 million
later. Thank you very much.

The Chair (Mr. Shafiq Qaadri): To the NDP side:
Mr. Tabuns.

Mr. Peter Tabuns: Good morning, Ms. Lysyk.

Ms. Bonnie Lysyk: Good morning.

Mr. Peter Tabuns: What a way to start a new job,
eh?

Ms. Bonnie Lysyk: Yes.

Mr. Peter Tabuns: A quiet little file that you can get
your teeth into.

I just want to follow up on a question that was asked
by Mr. Fedeli, and you may comment. If the government
of Ontario had waited instead of acting precipitously, we
could have paid much less for cancellation of this plant;
it may never have been built?

Ms. Bonnie Lysyk: We believe so.

Mr. Peter Tabuns: Did you quantify how low the
figure could be if we had taken a slow route and let it just
simply wither because it didn’t meet the dates?

Ms. Bonnie Lysyk: We didn’t quantify a number of
what that would be. | think we felt that the discriminatory
action section, which is the section that deals with the
profits, would have perhaps been a section referred to, to
avoid having to make TCE whole, so that would have
been one. The sunk costs and the costs that they incurred
as a result of being engaged in the transaction would
logically have been the costs that would have been
recouped maybe.

Mr. Peter Tabuns: If the city of Oakville had kept
this matter before the courts, and they had missed their
dates entirely, it’s reasonable to say that Ontario would
have spent nothing?

Ms. Bonnie Lysyk: Well, again, we believe that under
that agreement, the profit side would not have had to
have been paid.

Mr. Peter Tabuns: But the risk was entirely with the
company. If they weren’t able to meet their dates, their
contract effectively lapsed, and it would have been no
expense to us?

Ms. Bonnie Lysyk: Yes. Our thought, when we
looked at that, is that TransCanada Energy really hadn’t
met their condition of the contract up to that point, and
because the contract was meant to protect both parties,
going into discussions, they were in a weaker position for
negotiation purposes.

Mr. Peter Tabuns: If they had not been able to get
started before the contract lapsed, would Ontario have
been responsible for anything?

Ms. Bonnie Lysyk: Not to the extent that we have
quantified, in our opinion.

Mr. Peter Tabuns: Are Ontarians getting a good
financial deal out of the cancellation of the Oakville plant
and its relocation to Napanee?

Ms. Bonnie Lysyk: Based on the information that we
see in figure 2, we think that the costs associated with the
Napanee plant are in excess of what the costs would have
been if the Oakville plant had been built. At the end of
the day, there’s money that is being paid as a result of the
cancellation leading to a new plant. There is an estimated
$675 million as a result of the decisions that were made.
0900

Mr. Peter Tabuns: So $675 million in excess money
or wasted money that ratepayers and taxpayers are
covering.

Ms. Bonnie Lysyk: Money that will have to be paid
as a result of the decision around the cancellation.

Mr. Peter Tabuns: For which we get no benefit.

Ms. Bonnie Lysyk: That would be—or at least costs
that are beyond what we think needed to have been paid,
had the Oakville plant gone ahead.

Mr. Peter Tabuns: Unnecessary expense.

Ms. Bonnie Lysyk: It would be, considering that, yes,
unnecessary expense.

Mr. Peter Tabuns: Was this preventable?

Ms. Bonnie Lysyk: Again, you have to live in other
people’s shoes to know what was going through heads
during the decision-making. But when we look at the
situation and you see that there is a contract to benefit
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both parties, at the end of the day, it didn’t work, I think,
like it was intended to when OPA signed the agreement.

Mr. Peter Tabuns: If the Premier’s office had not
stepped in and blocked the OPA from using contract
provisions to protect the interests of the public, if the
Premier’s office had not stepped in and said, “Arbitration
agreements are going to be required to drop all defences
that you have,” if the minister hadn’t stepped in and
dictated where the plant would be relocated, would we
have had significantly lower costs?

Ms. Bonnie Lysyk: | think it goes back to the
different points. OPA gave the ability to the government
not to sign the deal at the very beginning when there was
opposition from Oakuville, so that was one.

Mr. Peter Tabuns: So that was the first out.

Ms. Bonnie Lysyk: The promise of making some-
thing whole, making TransCanada Energy whole and
making that commitment, but actually putting it in writ-
ing | think is the next part that put the OPA in a weaker
negotiating position. Then when the arbitration frame-
work was put into place, it was all in favour of Trans-
Canada Energy; there was really nothing in the arbitra-
tion framework that gave OPA any strength in negotiat-
ing.

Mr. Peter Tabuns: Then finally, the Minister of
Energy determined where the new plant would go.

Ms. Bonnie Lysyk: Then in terms of where they
thought a plant should be located based on their planning
information, the choice was made for them.

Mr. Peter Tabuns: Without using numbers, could
you describe this process in plain language?

Ms. Bonnie Lysyk: Okay. First of all, a request for
proposals goes out, and there’s an understanding now
that there’s a community that is taking issue with that
proposal. Yet you go ahead and you issue an addendum
that says, “We’re not going to consider the fact that
there’s community non-support for this project,” so the
proposals are assessed, even knowing that there isn’t
support for the proposal, not taking it into account. That’s
one thing.

The second is, it’s signed when there is strong
opposition, so you have an agreement that is signed that
you already know you’re going to be fighting on, but you
transfer that risk over to TransCanada Energy under a
contract that protects you and TransCanada with respect
to the force majeure sections. You cancel a contract and
then, in my view, void it by putting in writing the fact
that TransCanada Energy is entitled to recoup their
profits. Then you set the stage for the arbitration frame-
work, where you put in play a negotiating framework that
doesn’t give OPA much strength. At the end of the day, |
think things transpire to the point where you have to
make a deal because you don’t want legal action to be
taken because that’s more public, and you end up with an
arrangement that costs ratepayers more money than
possibly it needed to.

Mr. Peter Tabuns: Okay. Mr. Bisson?

Mr. Gilles Bisson: No, go ahead.

Mr. Peter Tabuns: Was it a foregone conclusion
when TransCanada was told the plant wouldn’t go
ahead? Was it a foregone conclusion that we’d be stuck
with a bill for $815 million?

Ms. Bonnie Lysyk: Well, from what we’ve got in the
report here, we know that there were meetings between
TransCanada Energy and the Premier’s office, and that
there was a commitment at that time to make them
whole. “Make them whole” means that they would still
stand to benefit from the contract, so one would assume,
based on that—and again, I’m assuming—that there
would be an appreciation and that that involves costs.

Mr. Peter Tabuns: The Premier has said that this
never should have happened. But, in fact, it couldn’t have
played out the way it did and we wouldn’t have incurred
such large expenses, if the Premier’s office hadn’t been
involved directing the way this matter was handled. Is
that correct?

Ms. Bonnie Lysyk: Again, what | can comment on is
what we have in the report. Why people made decisions
and who actually made the final decisions, that’s for, |
think, this committee to conclude on.

Mr. Peter Tabuns: I’ll try and put it a different way.
The Ontario Power Authority have been told, “We don’t
want to go forward with this. You handle it,” without
being given further direction. Given the directions they
were given, would they have been able to make better
choices to give us a better deal?

Ms. Bonnie Lysyk: | think that’s a question for
Ontario Power Authority, but | can comment that if a
promise wasn’t put in writing, there might have been a
potential to rely on sections of the contract to negotiate a
deal, because TransCanada Energy, obviously, had met
their part of the deal by being able to get the permits and
the necessary municipal approvals they needed for them
to begin construction.

Mr. Gilles Bisson: | just have a couple of very quick
questions: Back when estimates was asking for the
documents from the government, the government kept on
saying, “We can’t do that because it’s going to muck up
our negotiations.” But from what I’m hearing from you,
in fact, the government already mucked up their own
negotiations by doing what they did, which led to higher
costs.

Is it fair to say that the government, even though they
were saying they couldn’t release the documents because
it was going to affect negotiations, in fact, had already
done so by giving OPA the direction to make TCE
whole? Would that be fair?

Ms. Bonnie Lysyk: | would say that, by issuing a
letter on October 7 to TransCanada Energy, that that
letter had a section in it that basically indicated to Trans-
Canada Energy that they would be receiving a deal
versus no deal.

Mr. Gilles Bisson: So that was the primary thing that
led to the higher costs and settlement?

Ms. Bonnie Lysyk: That was the first part, yes.

Mr. Gilles Bisson: Do you know, in your investiga-
tion, were there any documents that you got in regard to
the involvement of cabinet in all of this?
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Ms. Bonnie Lysyk: No. I’'ll mention how we did the
search for our documents. There was no search of the
Office of the Premier, no search of the minister. The
information we obtained was from the Ministry of
Energy and the Ontario Power Authority.

Mr. Gilles Bisson: Was it, in your view, from what
you see, solely the decision of the Premier or was it a
decision of cabinet?

Ms. Bonnie Lysyk: Again, | can’t comment on that.

Mr. Peter Tabuns: I’'m going to go back to the
question of the expenses that could have been avoided if
we’d gone slowly.

If, in fact, TransCanada had not been able to meet
their delivery dates and the contract had been dissolved,
would we have been responsible for sunk costs?

Ms. Bonnie Lysyk: | guess I’d say it would have to
have played itself out. | would think that, just, generally,
based on my past business experience, one would believe
you would have to cover sunk costs.

Mr. Peter Tabuns: And we wouldn’t have had to pay
for any profits?

Ms. Bonnie Lysyk: That would be correct.

Mr. Peter Tabuns: And we wouldn’t have had to pay
for a relocation?

Ms. Bonnie Lysyk: Well, it would be a decision as to
whether you wanted to do another plant deal.

Mr. Peter Tabuns: In the government’s 2010 long-
term energy plan, they said this plant was no longer
necessary in the system as a whole. They said that we
had needed three plants, that we only need one now, and
this isn’t one of them.

Ms. Bonnie Lysyk: I think in discussions with the
OPA, we understand that there is a recognition that they
didn’t need the power. They came to the realization that
they didn’t need the power for the Oakville plant until
2017. If the plant had been built, as was intended, there
would have been NRR payments, net revenue require-
ment payments, made for electricity that wasn’t needed.

Mr. Peter Tabuns: How long would it have taken the
province to get to the lowest-cost option point?
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Ms. Bonnie Lysyk: How long would it—can you
rephrase that?

Mr. Peter Tabuns: If we had been waiting it out, how
long would we have had to wait? How long would this
issue have been in the public eye?

Ms. Bonnie Lysyk: It would have been 24 months
after—well, as soon as it was known they weren’t able to
build the plant within 24 months after the original in-
service date, which was in 2014, so by some point in
2016 the plant would have been up and running. That
would have been the time the discussions could have
taken place around the fact that they wouldn’t be meeting
the 24-month—

Mr. Peter Tabuns: So this would have been in the
headlines and in public consciousness right through the
2011 election and, frankly, for 20167 It might have gone
through two election cycles; is that fair?

Ms. Bonnie Lysyk: Based on the contract, there was a
24-month requirement after in-service date before—

Mr. Peter Tabuns: So on a four-year term through
two elections.

Ms. Bonnie Lysyk: Yes. Again, I’m not familiar—I
have to say, being new to Ontario, the election dates are
not—the past one is not in my mind right now, and the
future one | haven’t thought much about.

Mr. Peter Tabuns: Do you know, | understand that.
For us, it’s a whole different world.

Ms. Bonnie Lysyk: Yes.

Mr. Peter Tabuns: A lot of people are saying that the
government took this high-cost option because the
Liberal campaign team that was co-chaired by Kathleen
Wynne, our Premier, wanted this dealt with before the
2011 election. Can you think of any reason other than
political expediency to take this fast but expensive route
as opposed to taking a slower, lower-cost route?

Ms. Bonnie Lysyk: | would be speculating on what
the decision-makers were thinking when they made the
decisions they did. | would say, | wouldn’t be able to
answer that.

Mr. Gilles Bisson: Did it make any sense fiscally to
do that? Would you say as an auditor, over many years of
reviewing how we spend money, did that decision make
any sense fiscally?

Ms. Bonnie Lysyk: In which particular decision?

Mr. Gilles Bisson: The Napanee decision.

Ms. Bonnie Lysyk:To negotiate for the Napanee?

Mr. Gilles Bisson: For the expedited—yes.

Ms. Bonnie Lysyk: If we do look to page 8, page 8 is
telling us that there were costs incurred beyond the costs
of building a 900-megawatt plant in Oakville—

Mr. Gilles Bisson: Would you say this was fiscally
prudent on the part of the government?

Ms. Bonnie Lysyk: I guess | would say that there
were more costs incurred in this arrangement than per-
haps what would have been incurred—

Mr. Gilles Bisson: So it wasn’t fiscally prudent, then?

Ms. Bonnie Lysyk: | would say that obviously $675
million or the estimated costs associated with the deci-
sions leading to the cancellation—

Mr. Gilles Bisson: If it was your money, would you
have made this decision?

Ms. Bonnie Lysyk: | should say, | wish | had this
money.

Mr. Gilles Bisson: I’ve just given it to you. Would
you have made this decision if it was your money?

Ms. Bonnie Lysyk: | can’t walk in other people’s
shoes to prejudge their decisions. Things

Mr. Gilles Bisson: Let’s pretend they’re your shoes.
If it was your money, would you have made this deci-
sion?

Ms. Bonnie Lysyk: I’m going to say: What are the
lessons that we see from this exercise? We see that
there’s community opposition to something. Would you
discount that in the assessment of the sites to select? That
would be one thing that maybe we would say is a little
different than what | might assume would normally
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occur. There are circumstances | guess around all these
decisions that obviously we’ve questioned in the report.
But again, | don’t want to prejudge the decisions that
people made. | think that’s for you to ask the people
involved in this, why did they make the decisions they
did—

Mr. Gilles Bisson: I’m going to try again. I’m going
to ask you: If it was your money, would you have made
this decision?

The Chair (Mr. Shafig Qaadri): Mr. Bisson, two
things—

Mr. Gilles Bisson: It’s a question.

The Chair (Mr. Shafig Qaadri): One, if you might
not take phone calls during committee testimony, espe-
cially when you’re the actual questioner.

Mr. Gilles Bisson: Very good, Chair. It’s a good
idea—a very good idea.

The Chair (Mr. Shafiq Qaadri): Secondly, Ms.
Lysyk has already gone on record that her spending
habits are beyond personal—

Mr. Gilles Bisson: No. Chair, with all due respect,
I’m allowed to ask questions. I’m asking a question, and
I can ask a question repeatedly. There’s nothing in the
standing orders that prevents me from doing that. So I’'m
just asking the question: If it was your money, would you
have made this decision?

Ms. Bonnie Lysyk: | go back to the process. | guess I
would probably take into account opposition to the con-
struction of something. At the end of the day, | would
make sure the contract protected me, and | would
probably hope that at the end of the day it did. I guess I’d
put in place a contract that I think should protect me.
Obviously this didn’t work that way. So would | end up
in the same place? | guess | would hope not.

Mr. Gilles Bisson: Okay. Thank you.

Mr. Peter Tabuns: Kathleen Wynne signed a cabinet
minute that let the government proceed with the arbitra-
tion process you describe here. Did that arbitration
process favour Ontarians or favour TransCanada?

Ms. Bonnie Lysyk: No. The arbitration process
favoured TransCanada Energy versus the Ontario Power
Authority—the arbitration framework.

Mr. Peter Tabuns: And what potential cost implica-
tions could this have?

Ms. Bonnie Lysyk: Well, it really tied OPA’s hands
and gave them less negotiating strength, because it really
said, “Ignore the force majeure provisions, ignore the fact
that TransCanada Energy wasn’t allowed to get their
permits and approvals.” So you take that away and now
you’re left with having to make a deal with no strength
on your side.

Mr. Peter Tabuns: Can you describe the legal opin-
ion that the OPA received about the risk of litigation?
You reference it.

Ms. Bonnie Lysyk: I’m cognizant of what we have in
our files as being confidential versus what is already
public, and I’m just sensitive to the fact that anything in
our working papers is confidential, so I’d like to limit my
comment to what’s in the report. | think we’ve com-

mented that there was a legal opinion received, but as to
the content of that, beyond what’s in the report, | would
be uncomfortable talking about that.

Mr. Peter Tabuns: | may come back, but how many
times had TransCanada filed notice of force majeure?

Ms. Bonnie Lysyk: Twice.

Mr. Peter Tabuns: Twice, okay. Were the same
people involved in this audit as were involved in the
Mississauga audit?

Ms. Bonnie Lysyk: That’s correct.

Mr. Peter Tabuns: And did you use the same
methodology?

Ms. Bonnie Lysyk: Yes, the same methodology was
used as well.

Mr. Peter Tabuns: Yesterday, the Premier referred to
your report as an estimate, and you’ve used the word “es-
timate” from time to time, but she highlighted uncertain-
ty, whereas when Mr. McCarter’s report came out, those
terms weren’t used. Do you understand why she’s taking
a different approach to your report?

Ms. Bonnie Lysyk: The Mississauga report—

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Bisson and Mr. Tabuns. To the government side: Mr.
Delaney.

Mr. Bob Delaney: Good morning, Auditor.

Ms. Bonnie Lysyk: Good morning.

Mr. Bob Delaney: Good to have you.

Ms. Bonnie Lysyk: Thank you.

Mr. Bob Delaney: I’d actually like to pick up where
my colleagues left off. You’ve just stated that the arbitra-
tion agreement took away the force majeure provisions.
The directive to set up the arbitration agreement wasn’t
signed until eight months after the very public announce-
ment that the Oakville plant was being relocated, which
was a decision supported by both opposition parties.

So, Auditor, what’s clear from the testimony and the
documentation that we’ve seen is that establishing an
arbitration agreement was a necessary step to help move
the negotiations along. Experts have confirmed to us here
that if the two sides couldn’t reach an agreement through
negotiations, it was much better to go to arbitration than
it was to go to court through a litigation process. What
we’ve heard in the committee is that there was a serious
risk of being sued by the company—in this case
TransCanada Energy—if this step wasn’t taken, and this
was determined to be a preferable route to litigation since
the court process would be long; it would be complicat-
ed; it would be, as one witness said, fraught with risk;
and would be extremely expensive. So the arbitration
agreement reflected promises that had been made in the
OPA'’s termination letter to TCE on October 7. You saw
that letter, right?

Ms. Bonnie Lysyk: Yes.

Mr. Bob Delaney: Okay. So the letter had been
written by Colin Andersen of the OPA, approved by the
entire board on October 7, 2010, and ultimately the
province and TCE finalized a deal to relocate the plant to
Napanee, outside the terms of the arbitration agreement.
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In fact, at that time, arbitration was paused and a settle-
ment was reached.

Could you clarify some of the opinions you’ve just
been expressing to the committee around that?

Ms. Bonnie Lysyk: Well, | guess in terms—

Interjections.

Ms. Bonnie Lysyk: I’'m sorry. It’s just hard to
concentrate.

The Chair (Mr. Shafiq Qaadri): Colleagues—Ms.
MacLeod, Mr. Yakabuski, the auditor herself is asking
for silence.

Ms. Bonnie Lysyk: So in terms of the original
letter—right?—the original letter indicated that OPA
would not be proceeding with the contract, that TCE was
to cease all future work and activities in connection with
Oakville and that TCE was entitled to reasonable
damages, including the anticipated financial value of the
original contract. So that letter was key in putting in
writing for TransCanada Energy the fact that now they
were entitled to the financial value of the original
contract, and they requested that that letter be written so
that they had information on paper.
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The OPA was asked to put a paragraph in there that
gave them that responsibility. That last sentence, that
“reasonable damages including anticipated financial
value,” was not something that OPA had in their original
draft. They were asked to put that in there.

Now you go from there to the arbitration framework.
So right there with that letter, you’re saying that Trans-
Canada Energy is entitled to reasonable damages, even
though TransCanada Energy wasn’t able to get the neces-
sary permits and approvals under the contract that they
were required to do. They had started to approach the
Premier’s office because they knew that they were
having trouble, and they knew there was a condition in
the contract that they had to have this information. So
then they were making appeals, which is why they filed
two forces majeures: because they recognized that they
were having problems under the contract.

So then they drafted—you’re right—the framework
for arbitration. That framework waived the clause, again,
that gave the OPA a defence, a defensible claim of not
owing TCE for profit. So it just reiterated the original
letter and stated that only if government took discrimina-
tory action through legislation or similar means would
the OPA be liable for damages. I’m sorry; I’m going on
here. But basically that framework that they put in place
wasn’t in OPA’s favour. It was already concluding, the
same way that that original letter concluded, that
TransCanada Energy was entitled to profits.

Mr. Bob Delaney: Who is the “they” that put it in
place?

Ms. Bonnie Lysyk: | guess that would be a question
for OPA to answer. During the process that we conducted
our review, we spoke to people at Ontario Power Author-
ity, but I think that’s the committee’s responsibility. We
don’t put names in our report, but there was communica-

tion between the Ontario Power Authority and the gov-
ernment.

Mr. Bob Delaney: I’d like to move back, then, to the
question of the sunk costs. You confirm in your report
that OPA had paid $40 million to TCE to cover sunk
costs. You said earlier that that likely would have been
paid in any event, no matter how this transaction had
transpired, right?

Ms. Bonnie Lysyk: Yes.

Mr. Bob Delaney: Okay. When the relocation deal
was finalized on September 24, 2012, the OPA published
a final memorandum of understanding and a news release
on their website that stated—and I’ll use the exact
words—"“The cost of TransCanada’s plant at Lennox will
be comparable to the cost of the original competitively
procured Oakuville plant.” The only cost it provides is $40
million for sunk unrecoverable costs.

The government, in fact, was criticized for not provid-
ing a fuller picture last fall beyond the sunk costs, but the
OPA has testified that, at that time, the future costs and
savings estimate were, in fact, unknown.

I’ve got a couple of quotes here that 1’d like to put on
the record before | get to my question. Colin Andersen,
OPA CEO, told us, in his words, “They relied on OPA
numbers, and that’s true. We did provide them with the
numbers. That is what you would expect.”

He also stated—

The Chair (Mr. Shafig Qaadri): Mr. Delaney, just
before we continue, | appreciate that CBC wants the right
angle, but if you could just—thanks.

Go ahead.

Mr. Bob Delaney: Thanks, Chair.

Colin Andersen also stated, “It’s true that the $40-
million number was the one that was used at the time of
the announcements because it was the one that was very
crystallized, if you will, at that point in time....

“There were other elements that were noted ... but
none of them had a number attached to them at that point
in time.”

And Jim Hinds, the OPA chair, testified, “The broad
categories of the costs were known at the time—the costs
you identified. The costs that were specifically known at
the time that the MOU was released were the sunk costs.
The others were costs to be determined....”

Is it reasonable to assume, then, and would you agree,
that the OPA’s costing that was available at the time the
memorandum was signed was that figure that was pro-
vided to the public?

Ms. Bonnie Lysyk: | guess | would suggest that,
having worked in a utility before—I had 10 years at
Manitoba Hydro—when you’re in a negotiation for a
deal, you have a lot of people behind you preparing
material and giving you the costs of the deal. Purely, in
my own opinion, versus what I show in the report right
now, having been involved in that process, it would be
likely that people would know what a deal would cost. If
they don’t know what a deal would cost, then | would say
there’s concern around the fact that they signed a deal
without knowing what it would cost. So from a logical
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perspective and from my experience in those types of
things, | would assume that people knew what the deal
would cost.

Maybe in the time frame that they negotiated it, which
was 12 days, by virtue of Colin’s response here, they
might not have had all their metrics and their forecasting
models together, but, at the end of the day, with respect
to the turbines, the turbine cost was a known. The turbine
was asked to be modified by—OPA asked TransCanada
Energy to have the supplier modify the turbines once
they signed the memorandum of understanding for the
Kitchener-Waterloo plant. That would have come with
information.

Now, do we comment on that in the report with
respect to that? We do know that there is a lot of infor-
mation at Ontario Power Authority that has been created
around the deal. So I think it is a good thing if you’re
looking for answers on dates, that that material is likely
in the material provided to you.

Mr. Bob Delaney: So am | to understand, then, that in
your report, you base it not on what you knew but on
what you assumed?

Ms. Bonnie Lysyk: No. | would say that I’m not
going to be speaking to material that’s not written in the
report. You asked a question, and | answered it on my
experience outside of this particular audit.

Interjections.

Mr. Bob Delaney: Chair, can | actually hear the
answer here?

The Chair (Mr. Shafig Qaadri): That would be
advisable.

Mr. John Yakabuski: We’re still laughing at the
question.

The Chair (Mr. Shafiq Qaadri): Colleagues. Thank
you.

Go ahead, Mr. Delaney.

Mr. Bob Delaney: Am | then to understand that in
your report, it’s based not on what you knew but on what
you assumed?

Ms. Bonnie Lysyk: No. The content of the report is
based on what we knew.

Mr. Bob Delaney: Okay.

Ms. Bonnie Lysyk: During the course of an audit,
there’s a lot of information that is accumulated, and in
order to put down on paper the estimated costs, we put on
paper the information that we think fits with that
mandate, and the mandate was to quantify the cost versus
a comment on all the decisions along the way.

Mr. Bob Delaney: Back in September 2012, the OPA
informed the government that the lower net revenue
requirement, which is the monthly cost of the new
contract, would offset the cost of the gas turbines and the
gas management and delivery. In your report, you state,
to use the report’s language, “The OPA told us that one
of the reasons it will be paying a lower” net revenue
requirement “for the Napanee plant’s power is to offset
its assumption of this cost.”

What do you think of the OPA’s assumption that
future savings would offset future costs was ultimately
incorrect?

Ms. Bonnie Lysyk: I didn’t hear the very last part of
your question. Sorry?

Mr. Bob Delaney: What do you think of the OPA’s
assumption that future savings would offset future costs?
Was that ultimately incorrect?

Ms. Bonnie Lysyk: There’s an NRR under the Oak-
ville contract and there’s an NRR under the Napanee
contract, and the difference between that is an amount—
it’s $275 million. That difference is the amount that we
would look at to see whether or not they had any benefits
to offset that amount. That’s part of why there is a differ-
ence that shows up in the $675 million number, because
in our opinion, in the calculations here and in our evi-
dence, there wasn’t enough benefit to make up the differ-
ence in the NRR.

Mr. Bob Delaney: Okay. Thank you. | want to ask
you a few questions about the timing of when you predict
the Oakville plant would have been operational. In your
report, you estimate that, all things considered, including
municipal bylaws and the numerous court appeals, as
well as a possible appeal to the Supreme Court by the
mayor of Oakville, the plant construction would have
begun in mid-2012 and been completed by December
2015, which is, I think, what you have in your report.
0930

In making this, you make the leap to perhaps pre-
suppose the timing of how quickly all of this would have
moved through the courts. I’d say it’s probably very
difficult to predict whether it would have actually made
its way to the Supreme Court of Canada. Obtaining leave
to bring a matter to the Supreme Court of Canada is more
extraordinary than routine; would we agree on that?

On what basis have you presumed the progress of
litigation throughout this procedure and come to the point
that it would have been possible to, to use the report’s
language, “wait it out™?

Ms. Bonnie Lysyk: We relied on an external legal
opinion that we received that looked at how long it would
take for the situation to be addressed, like all the bylaw
issues to be addressed and then all the potential court
actions, and in this assumption, we assumed that every-
thing would be ruled in favour of TransCanada Energy,
so the legal opinion assumes everything would work in
TransCanada Energy’s support in reaching that date.

The other side of that is, if Oakville had decided to
take it to the Supreme Court, that would have extended
the date. We used that date in looking at—in calculating
the no payments to TCE until 2017, and that resulted in
$162 million. If we had done this assuming the plant
would never have come in service, that savings would be
zero. So we thought we were being reasonable in
suggesting that the savings was at least $162 million.

Mr. Bob Delaney: So your legal opinion, then, just to
reconfirm, presumed that every decision would be made
in favour of TransCanada Energy?

Ms. Bonnie Lysyk: Correct.

Mr. Bob Delaney: So, given the obstacles posed by
the bylaws that were enacted by the town of Oakuville,
you then suggest that it still would have been possible to
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wait it out and to enable the OPA to walk away from the
contract?

Ms. Bonnie Lysyk: Again, because the—and | think
you’ve had before you the mayor testifying that they
would have taken it to the Supreme Court. If they had
taken it to the Supreme Court, that would have extended
that date, and so it would have extended it beyond the
date that we have here. This extension that we have is
only a few months shy of the 24-month period after the
original in-service date.

Mr. Bob Delaney: Okay. Again, I’m going to come
back to your legal opinion that assumes all of the deci-
sions would have been made in favour of TransCanada.
Your report correctly notes that TransCanada was
actively fighting the bylaws, with five appeals at the
Ontario Municipal Board and three appeals in Divisional
Court.

Ms. Bonnie Lysyk: Correct.

Mr. Bob Delaney: We had Chris Breen, a Trans-
Canada representative, here, who testified at the com-
mittee, and he told us, “We had a contractual obligation.
It was very cleanly spelled out in black and white that
that was our responsibility: “You have to go through
every possible channel to deliver on your obligations in
this contract.” And we would have done that.” He also
said that “TransCanada were confident that they were
going to eventually get to build the project on the Ford
lands....”

If you had a legal opinion that made the assumption
that every decision would fall in favour of TransCanada,
how could you arrive at a conclusion different from
TransCanada that—and I’ll repeat it again: “TransCanada
were confident that they were going to eventually get to
build the project on the Ford lands,” which is the
Oakuville site. Could you explain the discrepancy there?

Ms. Bonnie Lysyk: Again, the reason the in-service
dates were important in this document is because in
calculating the $310 million that OPA testified to, they
used the original in-service date of the plant. We knew
that the plant would never be able to be ready by the in-
service date, given what was happening, so we were
actually looking at this from a realistic perspective in
terms of the time it would take for TransCanada Energy
to have worked it through everything. If the plant had
never gone ahead, this $162-million savings wouldn’t
have been incurred.

I guess, at the end of the day, when we did this calcu-
lation and when we relied on the information that we
received, we believed that this is representative of what is
a reasonable scenario that would have played out. In our
opinion, we think it was fair in the calculation leading up
to the $675 million to at least assume the plant would
have come in service. Had we assumed the plant would
never come in service, there would be no savings here.

So to your question, OPA assumed it would come in
service by the original date. It was never going to meet
that original date, based on the fact that there were all
those things pending. So—anyway, I’ll leave it at that.

Mr. Bob Delaney: Okay. We had just recently Ben
Chin, who was at the time employed by the Ontario

Power Authority and he worked very closely on this file.
When he testified to this committee, he said that he
thought TransCanada was very confident in their legal
opinion. Was there a very real possibility that the courts
would have ruled in the proponent’s favour and TCE
would have been able to start construction?

Ms. Bonnie Lysyk: You’re asking me to guess, and |
can’t guess. We use a logic that I’m comfortable with in
reaching our numbers in this report. | wouldn’t begin to
guess what the actuality of everything would have been.
We put together what | think is a reasonable estimate.

Mr. Bob Delaney: Though your conclusion that the
OPA could have waited it out is speculative, by your own
admission.

Ms. Bonnie Lysyk: No. I think the way we laid it out
is that, given the scenario that was happening, if 24
months had passed after the in-service date and they had
not been able to construct the plant, meet the commit-
ment—

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Delaney. To the PC side: Mr. Yakabuski.

Mr. John Yakabuski: I’'m happy to be joining the
conversation—not half as happy as the people in the
Premier’s office, I’m sure.

First of all, thank you very much for joining us, and
thank you for this thorough report.

I want to speak to Mr. Delaney’s questions for a
minute. You know, the one thing that is wonderful about
when the auditor comes to visit us is that we know that
someone is coming here with no motivation other than to
do their job, which is to inform the people of Ontario
what happened in their judgment with respect to a specif-
ic situation. Today, we’re dealing with the Oakville
power plant cancellation costs, not with the multitude of
speculative questions that Mr. Delaney put forward to
you—and | apologize for those questions, because it
seems to me that he’s questioning your competence in
your report. We certainly don’t do that. We make it very
clear that we accept—

Mr. Bob Delaney: Chair, on a point of order.

The Chair (Mr. Shafiq Qaadri): Mr. Delaney, on a
point of order.

Mr. Bob Delaney: Chair, we are governed by the
standing orders of the Legislative Assembly, and | would
appreciate it if my colleague did not speculate on my
motives.

The Chair (Mr. Shafiq Qaadri): Mr. Delaney, your
point is well taken. Colleagues, let’s return to parliament-
ary decorum.

Mr. John Yakabuski: Yes. Thank you very much,
Chair—that we accept your report as written.

He touched on Chris Breen’s testimony. Of course,
Mr. Breen was here as a representative of TransCanada
and offering opinion. Now, you’ve been in the corporate
world, you’ve worked for Manitoba Hydro; you under-
stand that if Mr. Breen had come here and said, “We
never believed the project would get off the ground or be
finished,” the shareholders of TransCanada would be
very upset. Would you not agree to that? You’re an audit-
or; you know how money works.
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Ms. Bonnie Lysyk: | guess I could say that your view
as TransCanada Energy would be to maximize the return
for your shareholders.

Mr. John Yakabuski: Absolutely. Thank you very
much, Ms. Lysyk.

Now | want to talk a little bit about the fact that he’s
speculating about the possible success in a court case
from the government when all the cards were in Trans-
Canada’s favour. On top of that, if you go to page 15 of
your report, the Premier is on record as having absolutely
demanded that we keep TransCanada whole in whatever
negotiations go on with respect to the cancellation of this
plant. That’s not an opinion. You bring here the facts,
and that is a factual matter. Is that not correct?
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Ms. Bonnie Lysyk: The information that we have in
the report is factual around the letter, yes.

Mr. John Yakabuski: Absolutely. Thank you very
much.

Now | want to talk about the turbines. We had the cur-
rent Premier and former Premier talk about $40 million
and then possibly only $33 million in actual costs for the
cancellation of the Oakville plant, but all along—and that
is on page 18—it was clear that prior to the visit by
Premier Wynne this year, TransCanada had been paid for
the turbines. They had already been paid for those
turbines. I'm trying to understand how a government
could say that $210 million of our money was paid out,
but that it’s somehow not real. TransCanada was paid for
those turbines prior to the Premier’s visit here this year.
Is that not correct?

Ms. Bonnie Lysyk: I’'m sorry. We don’t have the
exact date of the payment for you.

Mr. John Yakabuski: No, but it does say: “Under
one of the December 2012 settlement agreements, the
OPA paid TCE $210 million to cover gas turbine costs.”

Ms. Bonnie Lysyk: Yes. | just don’t have the date for
you, but it has been paid.

Mr. John Yakabuski: You don’t have the date. Okay.
Would we be able to get that date, or is that confidential?

Ms. Bonnie Lysyk: Yes. We can provide the date to
the committee.

Mr. John Yakabuski: That would be excellent if we
could have that actual date, Madam Auditor. Thank you
very much.

I want to go back now to the line of questioning,
which | think is the nub of the matter. The government
keeps talking about how they—incidentally, the day after
the Speaker ruled against the government on the matter
of privilege in the House, all of a sudden we have this
deal announced to move this plant to Oakville. | don’t
think it happened overnight at an all-night coffee shop or
something; something must have been in the works. The
additional cost to move this plant to Oakville of $513
million, by your calculation—I’m asking you to specu-
late, but I’'m only asking you to use your logic; you used
that word quite a bit here today. If you would use your
logic, it is impossible for the government to conclude that
each of the other two political parties would have made

the same decisions. They argue up and down—"“Well,
you were in favour of the cancellation. You were in
favour of the cancellation.” We never thought it should
have been built there, but would it not be fair to say that
it’s impossible for them to argue that the identical
decision would have been made by either or both of the
other two political parties, the opposition parties?

Ms. Bonnie Lysyk: I can’t respond to that question.
I’m sorry.

Mr. Gilles Bisson: We can answer that if you want.

Mr. John Yakabuski: Yes, we can answer that. |
think it’s fair enough that we ask the question. It just
seems, Ms. Lysyk, that they keep going on and on, some-
how trying to make this a tri-party operation here, that
the three parties somehow collaborated on this. When it’s
in their favour, they like to talk about co-operation
between parties, but there was no consultation whatso-
ever between anyone but the Liberal Party, the OPA and
the folks at TransCanada, and much of that, quite frankly,
came out of the Premier’s office.

You talked about how the—and Mr. Delaney chooses
to disagree with your findings; that’s entirely up to him; I
accept them for what they are—

Mr. Bob Delaney: Chair, on another point of order.

The Chair (Mr. Shafiq Qaadri): Point of order, Mr.
Delaney.

Mr. Bob Delaney: | would appreciate it if my col-
league from Renfrew—Nipissing—Pembroke didn’t tell me
what | did and didn’t decide to do on something | never
said.

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Delaney. Mr. Yakabuski, continue, please.

Mr. John Yakabuski: | thank you for your ad-
monition.

This court case—if it goes 24 months past the com-
mercial operation date of February 2014, basically the
contract is null and void. Correct? If, 24 months past
February 2014, they don’t have a plant in operation, the
deal is dead.

Ms. Bonnie Lysyk: Our understanding is that the
provisions in the contract would allow both parties to
walk away from the deal.

Mr. John Yakabuski: Penalty-free?

Ms. Bonnie Lysyk: How that would end up being, |
would be speculating. But it would be less—

Mr. John Yakabuski: Yes. We recognize that—

Ms. Bonnie Lysyk: It would be less than—I could say
that I think we’d be comfortable in saying it would be
less than the $675 million.

Mr. John Yakabuski: Yes. | mean, there would be,
understandably, some legal costs because a court case
would have been proceeding to that point, but even if
they resurrected Johnnie Cochran, it’s not going to cost
$513 million.

Ms. Bonnie Lysyk: | would say it would be less than
the $675 million that we have on page 8.

Mr. John Yakabuski: Yes, and I’m just using the
$513 million, the additional cost. Just the additional
cost—I think we really have to hone in on that one. Just
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the additional cost of making the decision to move that
plant to Napanee, where the power’s not needed—how
could that be considered anything but a decision for
political expediency? There’s not a single logical justi-
fication—and as you say, you worked in the hydro busi-
ness. There’s not a single justification from the point of
view of providing power to the people of Ontario for
moving that plant to Napanee. From your previous
expertise, would that be a fair conclusion?

Ms. Bonnie Lysyk: You know, in the way the ques-
tion is phrased, | can’t comment on that.

Mr. John Yakabuski: Could I make it softer?

The Chair (Mr. Shafig Qaadri): One minute.

Mr. John Yakabuski: I’ve already certainly drawn
my conclusions. | think what’s important here—and what
we really appreciate is the way that you’ve brought the
facts forward to us. The conclusions will be left to be
drawn by the people of Ontario, and that’s where the real
issue’s going to be dealt with, because we were led all
along down this garden path that it was $40 million and
then they come up with the $310 million, and thank
goodness for your report, because now we know that this
plant could cost $675 million, plus the $140 million in
extra gas tolls because of another deal made with Trans-
Canada to compensate them for the upgrades to the gas
transmission up to Napanee. Correct?

Ms. Bonnie Lysyk: You know, | can’t comment on—
I don’t know what the direct question is—

Mr. John Yakabuski: I'm just giving you the
number. So you stand by, absolutely stand by, the num-
bers in your report?

Ms. Bonnie Lysyk: Yes.

Mr. John Yakabuski: Thank you very much.

Ms. Bonnie Lysyk: | can provide the answer to the
turbines. They were purchased on December 14—

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Yakabuski. Just before | offer it to the NDP, | might just
remind all colleagues respectfully that the Auditor Gen-
eral and her colleagues are here actually to speak about
the report that was tabled. | sense there’s a struggle going
on with some of the questions, but in any case—

Mr. Peter Tabuns: You’ve stopped the clock, of
course, haven’t you, Mr. Chair?

The Chair (Mr. Shafig Qaadri): | have, Mr. Tabuns.

Mr. Peter Tabuns: Thank you.

The Chair (Mr. Shafiq Qaadri): Your time officially
begins now.

Mr. Peter Tabuns: Ms. Lysyk, if you just want to
finish your sentence that you were putting forward when
the gavel came down?

Ms. Bonnie Lysyk: Yes. The turbines were paid for
on December 14, 2012—$210 million.

Mr. Peter Tabuns: Okay. You’ve already made it
pretty clear to us that you stand by your numbers, that
you feel they’re a fair and accurate assessment?

Ms. Bonnie Lysyk: Yes.

Mr. Peter Tabuns: All right. The Premier’s office
directed the OPA to abandon part of their contract when
they gave them the letter of cancellation to say, “No, we

will make you whole.” Was the province obliged in any
way to do this?

Ms. Bonnie Lysyk: Again, | don’t know what the
reasons were. | just know that the OPA was asked to put
together the letter that was issued on October 7.

Mr. Peter Tabuns: Well, I’'m not asking you for the
reasons. Was the province obliged to convey to Trans-
Canada that, “You will be made whole”—Ilegally
obliged?

Ms. Bonnie Lysyk: Again, the one part of that is that
I’d be speculating on what the verbal communications
and promises were that led up to the creation of the letter.

Mr. Peter Tabuns: Did the contractual relationship
with TCE require Ontario to make TransCanada whole
when this project was cancelled? Nothing about verbal
promises, just black and white to paper.

Ms. Bonnie Lysyk: I’m more comfortable speaking to
that and saying that if the 24-month period had been
missed, both parties would have walked away from the
contract. With respect to all the activity and communica-
tions that led up to this letter, again, I’m not sure that we
even have all the information to be commenting that way
on it.
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Mr. Peter Tabuns: Okay. I’m actually not asking for
all the letters and the conversations. Did the contracts
oblige Ontario to keep TransCanada whole?

Ms. Bonnie Lysyk: We think there were conditions in
the contract that, if relied on, would perhaps not have
required the province to incur the costs associated with
making TCE whole.

Mr. Peter Tabuns: So ratepayers, taxpayers, they had
protections in that contract. Were those protections
simply abandoned?

Ms. Bonnie Lysyk: The Ontario Power Authority and
TransCanada Energy had negotiated a contract where
there were protections for both sides.

Mr. Peter Tabuns: And Ontario’s protections were
abandoned when the letter was sent to TransCanada
telling them, “This plant’s cancelled.”

Ms. Bonnie Lysyk: I guess from what we see, there
were representations made to TransCanada Energy that
culminated in a letter that placed a commitment on the
Ontario Power Authority to compensate TCE for the
financial value of the original contract.

Mr. Peter Tabuns: And that was outside the scope of
the original contracts.

Ms. Bonnie Lysyk: I think the Ontario Power Author-
ity took issue with the fact that this was being requested
of them.

Mr. Peter Tabuns: Okay. You note that because the
gas line coming into the Napanee plant is not big enough
to provide enough gas, enough volume for this plant,
there will have to be a substantial investment and expan-
sion of the line’s capacity. Is the full weight of that ex-
pansion cost borne on the shoulders of the Ontario Power
Authority?

Ms. Bonnie Lysyk: Attached to the agreement there is
the responsibility to cover capital investments associated
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with the expansion of the pipeline that’s needed to
transport the gas to Napanee. But TransCanada PipeLines
would have the opportunity to define how they want to
recoup that money, and they would likely recoup it in
tolls. They could increase tolls for all users of the
pipeline to then recoup the capital costs that way. The
$140 million that we have estimated in here would be the
portion that the Ontario Power Authority would have to
pay if the tolls were increased to 50% of the current toll
rate, and that’s only up till the next three years.

Mr. Peter Tabuns: So the gas plant will have to pay
more to help expand this line, and the other gas distribu-
tors who take gas off this line will have to pay more. |
assume that the town of Napanee, the city of Kingston,
Cornwall—all of those people in those towns are going to
have to pay more because the cost of this pipeline
expansion is going to be on their bills.

Ms. Bonnie Lysyk: | can’t comment on the impact on
the communities.

Mr. Peter Tabuns: But the local distributors are
going to be paying more?

Ms. Bonnie Lysyk: The users of the pipeline have had
discussions with TCPL and reached an agreement—a
tentative agreement, not a final agreement—around what
the rates could potentially be, and that’s the basis behind
the $140-million estimate.

Mr. Peter Tabuns: And the local users are the local
gas companies?

Ms. Bonnie Lysyk: No. Gaz Métro, Union Gas and
Enbridge.

Mr. Peter Tabuns: So it’s entirely possible that
homeowners in Kingston will be paying more in the
future for their gas because of this plant, because of this
deal.

Ms. Bonnie Lysyk: Again, I’m not familiar enough to
comment on that.

Mr. Peter Tabuns: Did you receive a briefing on the
request-for-proposals process that led to the plant being
put in place in Oakuville in the first place?

Ms. Bonnie Lysyk: Well, the audit team received
information from the Ontario Power Authority around
that process, yes.

Mr. Peter Tabuns: And do you know why the
Oakville plant was picked over other proposals? You
note there were four. | think three were in Mississauga
and one in Oakville.

Ms. Bonnie Lysyk: Yes. There were three in Missis-
sauga and one in Oakville. At the end of the day, the
Oakville one was selected. Although we haven’t de-
scribed it in detail, yes, the process was one of lowest
bidder, and the lowest bidder was chosen.

Mr. Peter Tabuns: Okay. So it was the lowest bidder
in this case?

I guess a question that comes to mind is, given what
Oakville was doing at that point, could anyone have built
a plant in Oakville? The city of Oakville was mobilizing;
it mobilized six months before this contract was signed.
It started putting in place a series of legal defences to

block this from happening. Would anyone else have been
blocked from putting in a plant as well?

Ms. Bonnie Lysyk: That | don’t know.

Mr. Peter Tabuns: Is there any good reason that
TransCanada should have come out of this deal further
ahead than it was when it went in in the first place?

Ms. Bonnie Lysyk: | can’t go back and comment on
what TransCanada Energy’s thoughts were on this and
OPA'’s thoughts were on this, and the province’s. All |
can comment on is that our estimate indicates that the
Napanee plant will cost more than the Oakville plant did.

Mr. Peter Tabuns: And—sorry, and that Trans-
Canada will make more money out of this than they
would have?

Ms. Bonnie Lysyk: Well, we have a section on page
10, section 3.2, and it’s called “Benefits to TCE.” How
we determined benefits to TransCanada Energy, we look-
ed at the change in the net revenue requirement under the
Napanee agreement and under the Oakville agreement,
and then took into account that under the new Napanee
agreement, the Ontario Power Authority assumed more
risk and more costs associated with the delivery of gas
and the transmission. Those before had been factored into
the Oakville contract. When we did the math, at the end
of the day, it indicated that there are costs that Trans-
Canada Energy doesn’t have to cover anymore that they
would have covered under the Oakville deal.

Mr. Gilles Bisson: If you were in the market of hiring
somebody to negotiate on your behalf a cancellation of
gas plants, would you have hired this crew?

Ms. Bonnie Lysyk: | can’t comment on that.

Mr. Gilles Bisson: Well, would you?

Ms. Bonnie Lysyk: You know what? 1I’m trying to be
factual, that’s—

Le Président (M. Shafig Qaadri): Monsieur Bisson,
merci pour de spéculation, mais s’il vous plait—

Mr. Gilles Bisson: No, it’s not a speculation. Chair, it
is a question. Would you hire these people to negotiate
on your behalf, if you were cancelling a gas plant,
knowing what you know now?

Ms. Bonnie Lysyk: And again, at the end of the day, |
probably would hope that | wouldn’t have to pay more
than the cost of the Oakville plant in this case—

Mr. Gilles Bisson: So the answer is no.

Ms. Bonnie Lysyk: I’m not going to—it’s a hypothet-
ical question. I won’t answer that. I’m sorry.

Mr. Gilles Bisson: Thank you. That was my question.
I got my answer. It’s what | wanted.

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Bisson. To the government side: Mr. Delaney.

Mr. Bob Delaney: Thank you, Chair. In your report
on page 7, you state: “About two thirds of the net costs
we have estimated have yet to be incurred, and all of the
savings are estimated to be realized in the future.” By the
future, what you mean is over a 20-year period, correct?

Ms. Bonnie Lysyk: Correct.

Mr. Bob Delaney: Okay. In that 20-year period,
would those costs be averaged in a linear sense? Would
they be front-end or back-end loaded?
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Ms. Bonnie Lysyk: Spread over—a lot of these would
be spread over the 20-year period.

Mr. Bob Delaney: So although the arithmetical mean
may not be correct in every year, it would be in
approximately a straight line, right?

Ms. Bonnie Lysyk: Correct.

Mr. Bob Delaney: Okay. So your office, then, took a
fairly long-term and forward-looking view when you
made your costing, correct?

Ms. Bonnie Lysyk: Yes, consistent with OPA’s
methodology in looking at this.

Mr. Bob Delaney: Okay. It would have been a fairly
complex process for your office then to arrive at these
numbers. | think in your news conference on Tuesday,
you said that your findings weren’t finalized until, to use
your words, a week and a half ago, correct?

Ms. Bonnie Lysyk: The finalization of the draft report
wasn’t completed till a week and a half before.

Mr. Bob Delaney: You also cautioned that there is
considerable uncertainty when dealing with future events
and that the cost estimates, and I’ll use your words, “are
based considerably on judgment.” Can you explain to the
committee why it’s so difficult to pin down these esti-
mates?

Ms. Bonnie Lysyk: Well, what you’re dealing with,
you’re looking at the present value of future cost ex-
penditures, so you are factoring in an interest rate
assumption. We are factoring assumptions about the in-
service date both of the Oakville plant and of the
Napanee plant. And then, there are still, with respect to
the tolls, negotiations to happen on that and things to
happen to confirm what that will be at the end of the day.
So we do appreciate that this is somewhat different from
Mississauga. With Mississauga, there were actual costs
that were involved. Two thirds of the costs here are
estimates, and that’s why we’ve been very careful in that
wording, to indicate to people that we are using estimates
and assumptions.
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Mr. Bob Delaney: Okay. So it is based on your best
guess, using generally accepted accounting principles,
right?

Ms. Bonnie Lysyk: | would say that it’s not a guess,
and | would say that it doesn’t have any association with
generally accepted accounting principles. It’s looking at
the situation and understanding what the costs would be
on a go-forward basis, discounting those cash flows
backwards to determine a present value, and also getting
a better understanding around why some of these costs
would be incurred. So we had discussions with consult-
ants, experts, OPG, Hydro One and the distribution
system, IESO.

Mr. Bob Delaney: Okay. On Tuesday, the OPA put
out a statement that thanked you for your report, and they
said in the statement that they stand by their estimate of
$310 million—

Ms. Bonnie Lysyk: | know.

Mr. Bob Delaney: —for the relocation cost of
moving the plant from Oakville to Napanee, and that’s

the same estimate that they provided to the committee
more than six months ago, on April 30. In fact, in their
release, they note that the difference between your esti-
mate and theirs is largely attributable to the fact that you
used different rates to put future costs and savings in
today’s dollars and used different in-service dates for the
plants, correct?

Ms. Bonnie Lysyk: Correct.

Mr. Bob Delaney: So getting to the in-service dates in
a minute, just to concentrate for a moment on these
discount rates, in your report you note that the OPA used
a 6% discount rate and your report used a 4% discount
rate.

Ms. Bonnie Lysyk: Yes.

Mr. Bob Delaney: There does seem to be a number of
arguments in favour of both discount rate ranges. For
example, a Ministry of Finance report from August 2012
recommended that a 5.5% rate is the most appropriate to
be used in determining anticipated streams of costs and
benefits that accrue to society over time, and they would
argue that 5.5% best reflects the opportunity cost of
private capital and the current cost of Ontario govern-
ment borrowing.

So given the various arguments, could you comment
on whether a 6% discount rate is unreasonable, or do you
understand the OPA’s rationale for using it?

Ms. Bonnie Lysyk: Again, we think the 4% that we
used is more reasonable. We started by asking OPA,
“Why did you use the 6% rate?” What we found when
we asked them that question is that they’ve used a 6%
rate for evaluating their projects since 2007, and they
never adjusted that for the changes in the interest rates
since 2007.

In their calculation in 2007, they used the rate of
return on the long-term government of Canada bonds,
and at that point, when they calculated their 2007 return,
it was 4.5%. All we’ve done here is said, “This contract
and the decisions around it were firmed up around De-
cember 2012.” We used the January 1, 2013, government
of Canada benchmark, so we just substituted that in for
the rate they were using, and we come to a lower amount
which is more reflective of the current environment. Plus,
our exercise is really quite simplistic: We’re looking at
what the present value is of future dollars, so we’re just
discounting future cash flows back using a reasonable
long-term interest rate. There’s nothing more to that. So
really, what we did is we mimicked OPA’s calculation
but brought it more current.

Mr. Bob Delaney: Auditor, is there any reason that
you couldn’t provide the committee with a table showing
your calculations based on a 0.5% increment between 4%
and 6%?

Ms. Bonnie Lysyk: Well, you know, again, what we
have in the report is what we stand by. Maybe I’m not
clear what you’re asking.

Mr. Bob Delaney: No, I’m not questioning what’s in
the report. What I’m asking is, could you apply the same
methodology and give us the analysis in half per cent
increments, between 4% and 6%?



JP-1022

STANDING COMMITTEE ON JUSTICE POLICY

10 OCTOBER 2013

Ms. Bonnie Lysyk: | could show between 4% and
6%. If you look in the report right now and you look to
page 19, we’ve looked at that. When the OPA uses 6%,
the difference between their estimate and ours—$235
million—is mainly due to the difference in the assump-
tion dates around the start. In terms of your question, the
impact between a 4% and a 6% discount rate is $90
million.

Mr. Bob Delaney: But the question I’'m asking is,
over and above what’s in the report, would it be possible
for you to provide the committee with the analysis that
you’ve done at rates of 4%, 4.5%, 5%, 5.5% and 6%?

Mr. John Yakabuski: You can figure it out, Bob. If
it’s $90 million, you can figure out the breakdown
between the other points. It’s not difficult.

Mr. Gilles Bisson: | don’t understand why, though,
Bob. Why?

Mr. John Yakabuski: She’s busy on other projects.
There are other scandals coming up. I mean, come on.

Mr. Bob Delaney: Chair, | would appreciate the
response coming from only one quarter.

Ms. Bonnie Lysyk: Sure, we can do that calculation
and provide it to the committee.

Mr. Bob Delaney: That’s fine. That was the whole
question.

Ms. Bonnie Lysyk: That’s not a problem.

Mr. Bob Delaney: Chair, how am | doing on time
here?

The Chair (Mr. Shafig Qaadri): One minute, 10
seconds.

Mr. Bob Delaney: Okay. Is it possible, then, given
the difference—and a fairly significant difference—
between the different discount rates, in 20 years from
now is it possible that either the OPA’s estimate of $310
million or something close to it could be the actual total
cost of the relocation?

Ms. Bonnie Lysyk: All | can say on that is that to
determine the present value of future cash flows, we used
the best information we believed we had available, and
that was the long-term borrowing rate. As you know,
interest rates can go up, interest rates can go down, and—
this is obviously what you’re asking—until costs are
actually incurred, you’re dealing with estimates here.

Mr. Bob Delaney: So it could be your number, it
could be the OPA’s number, or it could be something in
between.

Ms. Bonnie Lysyk: | would say to you that in cal-
culating the estimate of the bottom line today on the cost,
we feel comfortable that our estimates are the right ones.

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Delaney, and thanks to you, Ms. Lysyk, for your testi-
mony. We’ll have you back at 1 p.m. We have a motion
with Mr. Tabuns; we’ll deal with that this afternoon.

Once again, | would just remind committee members
respectfully that witnesses do not have to answer hypo-
thetical or speculative questions. Interestingly enough,
even if the question is rephrased, said in other languages
or offered more politely, they still do not have to answer
hypothetical or speculative questions.

With that, committee is now recessed till 1 p.m.

The committee recessed from 1008 to 1300.

The Chair (Mr. Shafiq Qaadri): Colleagues, the
Standing Committee on Justice Policy is called officially
to order. | welcome you to reconvene.

We have once again with us Ms. Bonnie Lysyk, the
newly minted Auditor General of Ontario. We’ll once
again offer you, Ms. Lysyk, five minutes for your open-
ing address, officially beginning now.

Ms. Bonnie Lysyk: Thank you, Mr. Chair. | just
wanted to clarify a few points that were raised, either
through questions or through comments, in the morning
session.

One in particular dealt with the calibre and the quality
of the work that was put into the report and led to ques-
tion whether our work was done with an objective state
of mind. | just want to say that the report that we have
presented to the Legislative Assembly was done in
accordance with appropriate auditing standards, as well
we are comfortable that everything in our report has
backup and support for the information that’s being put
forward to this committee. | just wanted to take that off
the table, because I think there was some comment this
morning that—after thinking about it, I didn’t like that it
was still on record that perhaps there was some question
around the quality of the work, and | stand behind the
work in the office and the work in the report. So I just
wanted to make that point.

The second point | wanted to make is just a clarifica-
tion of a couple of questions that came regarding dates.
Yes, the turbine, | guess—we did confirm it this
morning, but | want to say that that turbine was paid for
in December 2012. And | did want to comment that in
terms of September 2012, at that point the memorandum
of understanding had already been agreed to and the
memorandum of understanding already included esti-
mates for turbines, as well as sunk costs. And that would
have been in September 2012, so | wanted to clarify that.

The third thing | wanted to clarify is that Mr. Delaney
had asked whether or not we would do some additional
work. | went back and cogitated and had a discussion in
the office, and the precedent of the office, when there
was a request from an individual in the past, has been to
say that, unfortunately, if there is something that is going
to cause us additional work beyond the work that we
have on our plate right now, we would not do that addi-
tional work on a member’s request. However, if the com-
mittee as a whole here would pass a motion that they
would want us to do something like Mr. Delaney had
suggested, and that is re-estimate the figures using differ-
ent discount rates, then by all means, as an office, we
would do that. But I think at this point, | would like to
respectfully say that we wouldn’t be able to do that work
for Mr. Delaney unless, of course, the committee as a
whole wanted us to do that work. So I’d just like to
clarify that.

I thank you for the questions, and I’m hopeful, if
you’ve got more, that I’ll be able to answer them to your
satisfaction.
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Mr. John Yakabuski: Thank you for that clarifica-
tion. Perhaps Mr. Delaney just wants to give up his time
this afternoon, then. He’s come up—

The Vice-Chair (Mr. Phil McNeely): You’ve used
your five minutes. Is that—

Ms. Bonnie Lysyk: I’m finished, yes.

The Vice-Chair (Mr. Phil McNeely): Okay. We’ll
now go to the official opposition. You have 20 minutes,
Ms. MacLeod.

Ms. Lisa MacLeod: Merci, monsieur le Président.

Thanks again, Auditor. | just want to thank you for
being here this morning and again this afternoon, and |
want to, on behalf of the official opposition, congratulate
you for the work that you’ve done. We certainly respect
your numbers. We believe in your report. This has been
an excruciating process for a number of people, and you
brought clarity to that. On behalf of the official oppos-
ition, I’d like to apologize for the questioning by the
government this morning that did question your integrity
and your professionalism. It was wrong.

Mr. Bob Delaney: Chair, on a point of order: Once
again, the opposition is trying to impute motive with a
baseless statement that is, frankly, forbidden by the
standing orders.

The Vice-Chair (Mr. Phil McNeely): | think it was
out of order, but continue.

Mes. Lisa MacLeod: Thanks very much. I’ll get to my
questioning, and my other colleagues from the Ontario
PC Party will have some questions as well.

I’d like to talk about the $513 million that we talked
about earlier this morning with the relocation to Napanee.
That obviously was brought up by myself and others in
question period today, and I think it’s really important
that it be known that that decision to relocate in that
specific community had increased the cost of the
cancellation to $513 million. From what we understand,
the majority of the $513 million quoted for relocation
costs is dependent on a series of variables. We know, and
I think any good economist would agree, that variable
costs will just increase beyond original expectations over
time—certainly with this government; | think they’ve
demonstrated that.

I’m wondering if you could, in your professional
opinion, provide us with some clarity over whether or not
it’s possible, over the period of 20 years from now, that
the cost of actually relocating to Napanee will again
increase, ultimately inflating the original estimate of $1.1
billion which is quoted in the report? In other words,
given that there is some uncertainty with the variables, is
it possible that that number for relocating to Napanee
could increase over time?

Ms. Bonnie Lysyk: Thank you. Basically, this calcu-
lation was done at the point in time around now, using a
discount rate and information on in-service dates. Could
this change? This could change upward. Depending on
the interest rates, it could change slightly downward.
We’re more apt to think that the costs here—it’s possible
that they may even be higher from the perspective of the
tolls. There are a lot of unknowns around the tolls and

around that section of the contract. When we were doing
the audit, my team raised the issue of the tolls with the
OPA, and that began a discussion process that led to, |
think, providing us with information that sort of said that
the cap would be $140 million. So there are some un-
knowns around that.

At this point, though, I’d have to say that this is our
best estimate of what the cost will be.

Mes. Lisa MacLeod: Sure. But you would agree that
because of the variables, this price could increase.

Ms. Bonnie Lysyk: I guess there are some unknowns
in here, and there is that possibility.

Ms. Lisa MacLeod: Okay. Thank you very much.

| want to go back to this Napanee issue, because I
think it’s really significant for taxpayers and ratepayers
to understand that by moving outside of the GTA, that
has increased the cost, as you say, by $513 million, with
the possibility of extending it, even a little bit. Is it your
opinion that Napanee, of all of the other choices, was not
the most economical option?

Ms. Bonnie Lysyk: I’d have to say we don’t have and
we didn’t assess the actual costs of all the other items that
were being considered at the time they were negotiating,
so | wouldn’t be in a position to provide you with that
answer.

Ms. Lisa MacLeod: During your research and during
the audit, did you or any of your staff come across docu-
mentation that explains why Napanee was chosen over
the other areas, particularly in the GTA or in south-
western Ontario?

Ms. Bonnie Lysyk: We know that during discussions
between the OPA and TransCanada Energy, they were
looking at different plant locations, so there were
generalities around each of those plant locations that
were being considered. As to why Napanee was chosen,
the information we have is that OPA was directed to
choose Napanee at the end of the day.

Ms. Lisa MacLeod: And directed by—

Ms. Bonnie Lysyk: Directed by the Minister of
Energy.

Ms. Lisa MacLeod: By the Minister of Energy. At
that point in time—and | think you stated earlier today
that the OPA paid about $210 million for the turbines on
December 14, 2012. Is that correct?

Ms. Bonnie Lysyk: That’s correct.

Ms. Lisa MacLeod: As a key player in the negotia-
tion process, would this information have been made
available, according to your research, to either the Min-
ister of Energy or the Premier of Ontario, or that office?

Ms. Bonnie Lysyk: | guess we can’t say what infor-
mation they were aware of. Was it available? The infor-
mation was available.

Ms. Lisa MacLeod: So yes, the information was
available.

During your process in terms of your audit, were you
provided with any documentation that would suggest
there was notification for a variety of partners and
players within the system?
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Ms. Lisa MacLeod: No?

Ms. Bonnie Lysyk: No.

Ms. Lisa MacLeod: Was anything in your research,
in your audit and in your study made available to you that
indicates the OPA’s misgivings about the decision to go
to Napanee?

Ms. Bonnie Lysyk: On page 17 of the report, there is
a direct quote there that indicates that: “The OPA did not
think that Napanee was the optimal location because it
would result in higher costs to deliver gas from the
Sarnia area to Napanee and to transmit the electricity to
the southwest GTA, where the power is needed.”

Ms. Lisa MacLeod: Right. | appreciate you reading
that into the record. I guess my follow-up is this: Given
that it is now in Napanee, and you indicate in your report
that some ratepayers are going to see an increase of up to
50% as a result of the toll increases, can you explain the
geographic location in which this increase will take
place?

Ms. Bonnie Lysyk: Okay. The pipeline goes from
Sarnia to Parkway to Quebec, | guess. There is a small
piece of the pipeline around Parkway that is the pipeline
section that is mentioned in the agreement between the
OPA and TransCanada Energy, and that’s the section that
requires a capacity investment.

Ms. Lisa MacLeod: And it is those ratepayers who
are going to be seeing an additional charge as a result of
this decision?

Ms. Bonnie Lysyk: In terms of the cost, it would be
Ontario ratepayers. | can’t speak to how that cost will be
allocated along all of TCPL’s lines or how they will
allocate it on tolls so that the impact would be spread
between, let’s say, Union Gas and TCPL.

Ms. Lisa MacLeod: | have one final question, and |
know my colleague Mr. Fedeli will want to ask you—
throughout this process, we obviously have an OPP
investigation ongoing; the anti-rackets squad is looking
into this. The Information and Privacy Commissioner has
indicated that her work had been obstructed, or that there
were obstacles placed in her way. There were emails
pertaining to what may or may not have occurred in a
conversation with our very own Speaker.

We have had to deal with being told that there weren’t
documents, and then getting document dumps. We feel,
obviously, that over the past two years, while we tried to
get the information to gain the true cost and to under-
stand when Premier McGuinty and Premier Wynne
would have known about these true costs, there have
been many obstacles put in our way. | would like to ask
you this, with the greatest of respect: I’m wondering if, in
any instance during this process of auditing or writing
your report, you were disrupted at all by any missing or
destroyed documentation?

Ms. Bonnie Lysyk: No.

Mes. Lisa MacLeod: Okay. Thank you. Vic?

The Chair (Mr. Shafig Qaadri): Mr. Fedeli.

Mr. Victor Fedeli: Thank you very much, and wel-
come back this afternoon. I basically have three questions
for you today.

Number one: Auditor, how much power will the tax-
payers of Ontario receive? How much power is generated
from this $1.1 billion that has been spent?

Ms. Bonnie Lysyk: You’re talking about the Napanee
plant? The Napanee plant, | believe, is a 900-megawatt
plant. I think the intent—

Mr. Victor Fedeli: That’s a new contract?

Ms. Bonnie Lysyk: That is the new contract.

Mr. Victor Fedeli: I’m talking about the $1.1 billion
that was spent to cancel. How much power will we gen-
erate from that cancellation fee?

Ms. Bonnie Lysyk: How much power—

Mr. Victor Fedeli: It’s a rhetorical question. You
know that the answer is zero.

Ms. Bonnie Lysyk: Yes, | know. | guess this is cost
that is embedded in the cost to build Napanee.

Mr. Victor Fedeli: So $1.1 billion is the cancellation
cost and the relocation cost.

Ms. Bonnie Lysyk: And then | believe it’s important
to take into account the estimated future savings, which
really brings it down to $675 million.

Mr. Victor Fedeli: Precisely. And how much power
do we get for that $675 million?

Ms. Bonnie Lysyk: Well, these costs, again, would be
added into the Napanee plant, so it would be an addition-
al charge to the Napanee plant.

Mr. Victor Fedeli: Okay. Do we get any power from
the $675 million? You can say it; it’s okay.

Ms. Bonnie Lysyk: | guessed where we were going
on this. The Napanee plant has a cost that is higher than
the Oakville plant, and therefore, you’re having to pay
this.

Mr. Victor Fedeli: | think it’s safe to assume that the
$675 million for cancellation and relocation—we don’t
get any power from that. The power will come from the
future 900-megawatt plant that will be paid for separately
and built separately as well.

Ms. Bonnie Lysyk: The Napanee plant will be the
plant that these costs are allocated toward.

Mr. Victor Fedeli: Thank you. | handed out a docu-
ment—

Mr. John Yakabuski: It gets worse?

Mr. Victor Fedeli: Yes, it is pretty bad, by the way—
all that money, John, and we get no power for it.

The Chair (Mr. Shafig Qaadri): Mr. Yakabuski, at
least don’t heckle your own member.

Mr. Victor Fedeli: | am handing out a document; the
Clerk has handed out a document. For the record and for
the members, | want it noted that this document came
from the May 14 OPA non-confidential document file. |
want that noted, because there is a number in this.

It says, down at the bottom—it has to do with the HH
NRR, the Halton Hills net revenue requirement. At the
moment, we are paying Halton Hills, also owned by
TransCanada, X amount—it doesn’t show the amount
here. We’re paying them X amount for their net revenue
requirement.

| can say that on the record, we were given somewhere
around—when 1 asked the OPA—not specifically about
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this one—what is the average NRR that we’re paying,
it’s somewhere around $11,000, $12,000, $13,000—if we
all remember correctly my asking that, and it is on the
record somewhere. So we know the quantum that we’re
talking about.

This is from Michael Killeavy of the Ontario Power
Authority, and it’s to Deborah Langelaan. This is about
two weeks before the MOU was signed.

He says, “Deb, I did an analysis of the proposal to
increase HH NRR....” So they have a proposal to increase
how much they were going to pay TransCanada at their
Halton Hills facility; nothing to do with the TransCanada
facility. “Can you please review it ... to see if you agree
with the analysis?

“I have made a simplifying assumption of indexing ...
cash flows,” and he goes on and on and on.

She answers back: “Michael: The way | read para-
graph 12 of the OGS settlement proposal”—that settle-
ment proposal is the Oakville generating station. She is
saying that the way she reads paragraph 12 of the Oak-
ville generating station settlement proposal is that Halton
Hills, an unrelated gas plant also owned by TransCanada,
would have their NRR increased “commencing Jan. 1/16,
by the entire OGS NRR of $17,277 adjusted for CPI....
Is that the way you interpret it?”

At one point in time, somebody was negotiating to
give TransCanada, by my calculations, about a $250-
million kiss.

I have absolutely no idea of the answer to this. This is
only one page out of the 110,000 non-confidential
documents that we have. There’s only one page. Did this
go through? We saw 10 side deals in Mississauga. Is this
a side deal?

Ms. Bonnie Lysyk: On page 16 of the report, under
section 4.2.4, it mentions, “On September 12, 2012 (the
date that the OPA and TCE were required to submit
settlement offers to an arbitrator), the parties agreed to
one more attempt to agree on another plant.”

There were a number of things that TransCanada
Energy and the Ontario Power Authority were discuss-
ing, leading up to the contract for Napanee being put
together—

Mr. Victor Fedeli: But this isn’t another plant. This is
already a plant that has been running in Halton Hills.

Ms. Bonnie Lysyk: As far as we know on this one,
the NRR did not change.

Mr. Victor Fedeli: You don’t believe the NRR
changed. Is there any way to verify that? I’ll be honest:
Our trail ran cold, but we know that, obviously, they
were negotiating.

Ms. Bonnie Lysyk: | would think you’d be in a pos-
ition to confirm it with OPA, because they do manage the
relationship, so they can confirm whether this went or did
not go through. In terms of our understanding, the NRR
has not changed at this point.

Mr. Victor Fedeli: At Halton? Well, it’s not supposed
to change until January 2016.

Ms. Bonnie Lysyk: For the period—I think you have
here for the period. So it would have changed earlier.
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Mr. Victor Fedeli: It would have been adjusted for
CPI anyway, wouldn’t it?

Ms. Bonnie Lysyk: They usually all have adjustments
for CPI in these types of agreements, but | would say—

Mr. Victor Fedeli: That’s not the part I’m concerned
with, then, the 2013-16; it’s the 2016.

Ms. Bonnie Lysyk: All I can say at this point in time
is we understand that this has not increased, that this did
not go through, but again, if the committee as a whole
wants a confirmation of it, my suggestion is that’s a good
question for Ontario Power Authority.

Mr. Victor Fedeli: Or we may be asking you to
finalize that, if there is indeed a motion, because out of
110,000 pages, there’s only one that—and I’ll be perfect-
ly blunt: I think it slipped through the OPA that we got
this one. I’ll be very firm in saying that, because they
would never allow numbers like that to be out in the pub-
lic. It’s about $250 million, according to my math, so I’ll
be very eager. I’'m not being accusatory at all. I just
don’t—the trail went cold.

Ms. Bonnie Lysyk: I’m just saying one more time, we
have confirmed that it hasn’t gone through or that they
don’t plan to make it go through at this point in time,
S0—

Mr. Victor Fedeli: Is it in arbitration right now? Is it
being studied? Is it still being considered, and at the
moment it’s not planned to?

Ms. Bonnie Lysyk: Those questions are beyond—

Mr. Victor Fedeli: Okay. And the only reason I push,
Auditor, is because we found others—certainly not you
by any stretch of the imagination, but others who have sat
in that chair—if we don’t ask and drill down specifically,
they tell us one thing, but even they know that that’s not
the full truth, that there’s really a real answer back there.
If they give us a couple of wiggle words—and I’m not in
any way suggesting this is coming from you; I’m talking
about others—they give us a wiggle word that says,
“Well, that’s not in the plans today.” That doesn’t answer
the question from them, because that also could mean,
“But we’re planning to do it tomorrow, and we’re just not
going to tell you about it.” So that’s what we’ve learned
from them.

Ms. Bonnie Lysyk: Yes. All | can say is, at this point
in time, our understanding is that this is not going to go
through, but we have not done a full-scale review of the
contract.

Mr. Victor Fedeli: Okay. So I’m going to take your
advice and talk to the OPA about that when they’re back
here.

In the remaining two minutes, then, | just want to ask
you a little bit more about page 8 and the $140 million.
So the way we see it, TransCanada was driving the bus
here because they were told, number one, “We’ll make
you whole.” The OPA was told by the government, by
the Premier’s office, “You’re to make TransCanada
whole.” That set this whole sad billion dollars in motion.

But then, for whatever reason—we’ll get people back
here again in the near future, I’m sure—the energy
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minister made the decision to move to Napanee. But in
your own document, it says here on page 8, the fourth
line:

“There is currently no pipeline path that would be a
practical alternative to this route. This section does not
currently have the capacity to transport the amount of gas
needed to service the Napanee plant. Accordingly ...
through increased toll charges, which get passed on to
electricity ratepayers,” that new pipe will have to be
installed.

So, basically, they went to Napanee knowing that the
capacity wasn’t there. Incidentally, had it stayed in the
Oakville area, TransCanada would have had to buy gas
from one of their competitors, Enbridge. By going to
Napanee specifically, they don’t have to buy gas any
further from their competitor; they get to buy it from
their sister company, TransCanada, who supply the gas.
That’s an awful big quid pro quo, to give the company a
gift, moving to Napanee when the pipeline there did not,
in your own words here, “have the capacity to transport.”
As a result, you feel the price could go up $140 million
because there is an application going in to the National
Energy Board to increase tolls by 50%. Am | pretty close
on all of this?

Ms. Bonnie Lysyk: On page 21, in the left-hand
column, we explain the circumstances leading up to the
$140 million.

The Chair (Mr. Shafig Qaadri): Thank you, Mr.
Fedeli. Mr. Tabuns, the floor passes to you.

Mr. Peter Tabuns: Ms. Lysyk, could you just finish
your statement there about the circumstances on the gas
supply?

Ms. Bonnie Lysyk: Yes. On page 21, in the first
column, “Potential increase in gas delivery and manage-
ment costs,” we’re explaining sort of the context of what
led us to the $140-million quantification. So in Septem-
ber 2013, the gas distributors agreed on a tolling frame-
work—it’s a draft document—with TCPL to recover the
cost of its additional investment requirements. So under
this framework, the tolls could increase up to 50% in the
first three years.

What we did is, to be conservative in terms of erring
on the upside, we’ve got the 50% in this because it only
relates to three years. Beyond three years, we don’t
know. Again, there’s a negotiation process.

In terms of the path, that is the only path right now
that’s available, because of the type of flow into the
Napanee plant that’s required. If they change the path,
which they might do in the future, that’s a negotiation yet
between OPA and TCPL that has to take place. It’s part
of their gas management plan discussions.

Mr. Peter Tabuns: If the OPA is paying the gas
delivery for gas coming through TransCanada PipeLines
to a TransCanada power plant, is it fair to say that Trans-
Canada Enterprises is double-dipping here?

Ms. Bonnie Lysyk: | can’t comment on that com-
ment.

Mr. Victor Fedeli: | think it’s triple-dipping, Peter.

Mr. Peter Tabuns: Well, unfortunately, I’m not ques-
tioning you, Vic, but that was a good answer.

| assume that it may be fair to say that TransCanada is
now making money on the gas it supplies through its
lines, which it wouldn’t have done with the original
agreement. Is that correct?

Ms. Bonnie Lysyk: Under the Oakville agreement,
you’re correct in suggesting that TCPL would not have
handled the gas going into the plant. In this case, they
would be. This is a pathway that’s identified at this point
in time.

Mr. Peter Tabuns: Why did the OPA take on the gas
delivery costs?

Ms. Bonnie Lysyk: I’d be speculating. At the end of
the day, they did. | think that is a great question for the
OPA. | think they didn’t have that responsibility under
the Oakville contract; they do under the Napanee. But
they also have taken on some of that responsibility under
other power plants that they’ve engaged with.

During the negotiation process, when they lowered the
NRR calculation, they did factor some of the costs in, in
lowering their NRR. They took the costs, but they were
then going to be paying a lower NRR for some of those
costs.

Mr. Peter Tabuns: Do you know at what point in the
negotiations this arrangement was made?

Ms. Bonnie Lysyk: With respect to the gas?

Mr. Peter Tabuns: Yes.

Ms. Bonnie Lysyk: No, | don’t.

Mr. Peter Tabuns: Okay. You said this morning that
every time the government took an action, it favoured
TransCanada.

Ms. Bonnie Lysyk: Sorry?

Mr. Peter Tabuns: You said this morning that every
time the government took an action with regard to this
file, it favoured TransCanada. Can you outline those
instances?

Ms. Bonnie Lysyk: “It favoured”—no. What I’'m
saying is that, at the end of the day, TransCanada Energy,
in our view, based on the information that we have here
in the report—we see it having some benefit from the
negotiation as we’ve laid out.

At the end of the day, I think we’ve quantified the
estimated benefit to TCE of approximately $225 million,
based on the information that we’ve been provided by the
Ontario Power Authority.

Mr. Peter Tabuns: But if we go back, then, when the
cancellation notice was given, TCE was given pretty
much all they wanted in October 2010. That would be
one place where the government had a decision to make,
and its decision was in favour of TransCanada, correct?

Ms. Bonnie Lysyk: | guess when the letter was pro-
vided to TransCanada on October 7, and when the arbi-
tration framework was drafted, both those two documents
reflect terms that appear to favour TransCanada Energy
over the OPA’s position on issues.

Mr. Peter Tabuns: And then again, when the arbitra-
tion agreement was made, two lines of defence for the
public were set aside. One was the protection against
recovery of profits, and the other was any defence against
claim, because this plant was facing huge difficulties and
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might not have gone ahead. Are those two other instances
where the government made decisions that favoured
TransCanada?

Ms. Bonnie Lysyk: | would say, in terms of the
negotiations, at the end of the day, they ended up with the
additional cost estimate of $675 million because of the
decisions leading up to this.
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Mr. Peter Tabuns: Who made those decisions? Was
it the OPA or the government of Ontario?

Ms. Bonnie Lysyk: In terms of the addendum to the
request for proposal, that would have been OPA. In terms
of the letter being provided to TCE, that would have been
the direction they received from the Premier’s office. In
terms of the selection of the plant, from what we under-
stand, that would have been direction from the minister.

Mr. Peter Tabuns: Do you know if the OPA was told
it had to put in the gas demand and management charges
prior to the final agreement?

Ms. Bonnie Lysyk: No.

Mr. Peter Tabuns: Could the arbitration framework
have been put into place between the OPA and Trans-
Canada without cabinet approval?

Ms. Bonnie Lysyk: That, | think, is a question for
Ontario Power Authority. | can’t guess where the author-
ity lied around that time.

Mr. Peter Tabuns: Did you ask any questions about
that when you did this audit?

Ms. Bonnie Lysyk: Could you say around what
again?

Mr. Peter Tabuns: Did you question the OPA about
whether or not they had to have the government of On-
tario signing off on this before they went ahead with
arbitration?

Ms. Bonnie Lysyk: On page 16, if we go to the
second column, the second paragraph: “Facing this risk
of litigation, the government asked the chief executive
officer (CEO) of Infrastructure Ontario in June 2011 to
find alternative projects acceptable to both sides. In case
this was not successful, the CEO was also asked to
establish a framework for arbitrating the amount of
damages to be paid to TCE.”

At that point, the government was involved with
having the CEO of Infrastructure Ontario enter into this
process.

Mr. Peter Tabuns: But you can’t tell me whether
OPA had to come back to cabinet for approval to do an
arbitration agreement?

Ms. Bonnie Lysyk: We don’t know if there was a
cabinet approval required. We know that Infrastructure
Ontario had the authority to negotiate, but we don’t know
whether or not it required cabinet approval at the end of
the day.

Mr. Peter Tabuns: I’ll preface this question.

When your predecessor was asked about the Missis-
sauga plant, he said that, effectively, we paid for two
power plants and got one.

How many power plants did we pay for in this
instance and how many did we wind up with?

Ms. Bonnie Lysyk: One and a half.

Mr. Peter Tabuns: Okay. The turbines going into the
Napanee plant: Can you tell us about their specifications
and their suitability for this plant?

Ms. Bonnie Lysyk: The turbines that TransCanada
Energy were originally having manufactured were de-
signed for the Oakville plant—specific qualifications and
design as to what would be needed in that plant. When
TransCanada Energy and OPA were negotiating the
Kitchener-Waterloo option, they signed a memorandum
of understanding, and at that time the Ontario Power
Authority requested TransCanada Energy to have those
turbines modified so that they would be able to be used in
the potential plant going into Kitchener-Waterloo, which
would have been a peaker plant. After that happened,
there wasn’t, obviously, a deal reached on Kitchener-
Waterloo, but the turbine issue was still there.

The turbines that were modified for Kitchener-
Waterloo will still be the turbines used in Napanee, but
those turbines, because of that modification, are less effi-
cient than if those turbines had been specifically designed
for the Napanee plant.

On page 21, at the bottom, and it goes to the top of 22,
we do highlight that, at the end of the day, the additional
costs around those turbines, because of the modification
and the efficiency impact, are about $70 million. So $36
million of it was for modifications, and an additional $35
million would be incurred over the life of the contract
because it requires more—there will be a higher fuel
requirement associated with the modified turbines.

Mr. Peter Tabuns: It’s useful to have that annual
number, which is a lot of money. By what percentage
was the efficiency of the turbines reduced?

Ms. Bonnie Lysyk: It’s an OPA estimate, but unfortu-
nately we don’t have that percentage with us.

Mr. Peter Tabuns: Okay. Then we can track that
down.

| assume that you’ve had a long history doing audit
work for governments?

Ms. Bonnie Lysyk: Yes.

Mr. Peter Tabuns: Have you seen $1 billion blown
out like this in your previous assignments?

Ms. Bonnie Lysyk: Every audit’s different. Some
involve money, some involve issues beyond money, and
there’s a significant impact from those as well. | would
say this is a lot of money, and I’d leave it at that.

Mr. Peter Tabuns: Would you say it’s one of the
larger or largest ones you’ve seen in your career?

Ms. Bonnie Lysyk: Yes, | would say that in terms of
the information that we have and the report on the
additional costs above and beyond what appears to have
been needed for this process, it’s pretty high.

Mr. Peter Tabuns: You’ve worked previously for
Manitoba Hydro?

Ms. Bonnie Lysyk: Correct.

Mr. Peter Tabuns: Did they ever have blowouts at
this level in terms of investment for power?

Ms. Bonnie Lysyk: It was many years ago. | can’t
remember what different transactions were. | was privy
to some but not to all.
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Mr. Peter Tabuns: There were none that were big
enough that made it onto the public radar like this?

Ms. Bonnie Lysyk: | can’t recall any big bills in
Manitoba that ended up costing ratepayers significant
dollars.

Mr. Peter Tabuns: Okay. You’ve looked at the siting
process. You’ve looked at the difficulties with siting this
plant in Oakville. Was this a good process for Ontario to
engage in?

Ms. Bonnie Lysyk: Again, | can’t comment on
whether the process was good or bad. | guess | can say
that, in our view, when there was strong opposition to the
plant, it did make us question why that would lead into
the signing of a contract.

Mr. Peter Tabuns: Was it a risky process for the
people of Ontario?

Ms. Bonnie Lysyk: Risky? Risky in what regard?

Mr. Peter Tabuns: In that it was unpredictable as to
what the outcome would be.

Ms. Bonnie Lysyk: Well, I think that any time you
sign a contract, you take on some risk. | think the fact
that there was a community that had expressed consider-
able discontent around this is a risk factor.

Mr. Peter Tabuns: Did the contract with Trans-
Canada intend to transfer risk to TransCanada or keep it
with the public?

Ms. Bonnie Lysyk: Are you speaking to Oakville
or—

Mr. Peter Tabuns: Yes.

Ms. Bonnie Lysyk: Oakville? | guess at the end of
day, I would comment that the Oakville contract was
tendered and the lowest bidder was chosen. So from that
perspective, we didn’t identify any concerns around that.
I think at the end of the day, when you look at the whole
transaction in terms of Oakville to Napanee, there is
more risk associated with taking on gas distribution costs
for the Napanee plant. So there is some risk that we see
that was transferred from TransCanada Energy over to
the Ontario Power Authority because of that transaction.

Mr. Peter Tabuns: When Mr. Ben Chin was testify-
ing here recently, he said one of the beauties of these
private contracts is that the risks get transferred to the
private contractor, and the public is insulated. Were we
insulated?
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Ms. Bonnie Lysyk: Were we insulated? When a con-
tract is written—and it was written for Oakville; there
were provisions in the contract, both the force majeure,
discriminatory action and the requirement for Trans-
Canada Energy to obtain the necessary permits and ap-
provals. One would assume that those were protections
for the Ontario Power Authority that would then protect
ratepayers, because there were appropriate protections
built into the contract.

Mr. Peter Tabuns: So, in fact, risk was supposed to
be transferred to the private company. The contracts were
structured to put the risk on their shoulders. But in the
end, the government of Ontario took back all the risk.

Ms. Bonnie Lysyk: The contracts put the requirement
on TransCanada Energy to obtain the necessary ap-
provals before they could start construction. They did
have the risk, at the time the contract was signed, to en-
sure that they obtained the necessary approvals before the
plant could be built.

Mr. Peter Tabuns: Do you know how they convinced
the Premier of the day to take back that risk and put it on
our shoulders?

Ms. Bonnie Lysyk: No, | can’t comment on that.

Mr. Peter Tabuns: All right. If Napanee was a loca-
tion that the OPA didn’t want to use because it was too
far from the southwest GTA, what was their preference?

Ms. Bonnie Lysyk: Their preference was the
Kitchener-Waterloo-Cambridge option.

Mr. Peter Tabuns: Which would have been signifi-
cantly less costly all around, | gather.

Ms. Bonnie Lysyk: Less costly, and it was suggested,
| think, to be a peaker plant, and the megawatts that
would be produced from the plant were less as well.

Mr. Peter Tabuns: Was there any community consul-
tation with the people of Napanee before this plant was
sited?

Ms. Bonnie Lysyk: | guess we know that—well, what
we were told is that there was already an environment
that was accepting of having a plant in it.

Interjection.

Ms. Bonnie Lysyk: I’ve just been reminded that the
audit team met with the officials from Napanee to
confirm that they were accepting of having a plant built
in their community, and they were.

Mr. Peter Tabuns: Okay. How much time do | have
left?

The Chair (Mr. Shafig Qaadri): One and a half
minutes.

Mr. Peter Tabuns: I think I’ll pass on the one and a
half minutes.

The Chair (Mr. Shafig Qaadri): Thank you, Mr.
Tabuns. To the government side: Mr. Delaney.

Mr. Bob Delaney: Welcome back, Auditor. I’d like to
talk to you a little bit about the negotiation process.

In your report, you say that the government appeared
to tie its own hands by committing to keep TransCanada
whole. We’ve learned through testimony at the com-
mittee that it was actually TransCanada that used that
term and not staff in the former Premier’s office.

When we asked Chris Breen, who represented Trans-
Canada Energy, about the term “made whole,” he re-
sponded, “This was put forward by TransCanada.... “‘Our
idea of being kept whole is just that if you don’t want us
to build there—we’re a contractor. Just send us to
another site. We’ll build on the other site.””

When we asked staff from the former Premier’s office
whether they agreed to keep TransCanada whole, they
said no.

Did you interview any members from the former Pre-
mier’s staff as part of your report?

Ms. Bonnie Lysyk: No. There was no interviewing
performed by the auditors—our office—of the staff of
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the Premier’s office. The information that we have
around this is from discussions at the OPA.

Mr. Bob Delaney: Thank you. Chris Breen from TCE
and these former staff also testified that they did not
negotiate directly about the cancellation.

Chris Breen told us, “Negotiating? | think what they
were—certainly not negotiating in the sense of fine-detail
dollars and cents. | think what they were saying to us was
quite clearly that this plant is not likely to move ahead on
the site that you’ve chosen.”

Sean Mullin, one of the Premier’s former staff, test-
ified, “We were not authorized to, we had no intention to,
and we did not engage in” any negotiation.

OPA Chair Jim Hinds testified, “I did not see evidence
of close engagement between the Premier’s office staff ...
and TransCanada.

“My take-away from that, as Chair of the OPA board,
was probably that TransCanada was playing a divide-
and-conquer strategy at that ... point in time: If they heard
something from the OPA that they didn’t like, that they
were probably pretending or bluffing a bit.”

The lessons to be learned indicate why the Premier
announced on Tuesday that she has asked the secretary of
cabinet to create new procedures limiting political staff
involvement in commercial third party transactions.

Based on your report and your findings, what would
you think of the Premier’s decision on limiting staff
participation?

Ms. Bonnie Lysyk: In this report, obviously, you see
that we didn’t put recommendations. But if we had put a
recommendation forward, | think that is a good one.

Mr. Bob Delaney: So it would be a step forward, in
terms of lessons learned from this particular experience,
for the Premier’s staff to implement new procedures
making very clear what your roles are and what your
roles are not.

Ms. Bonnie Lysyk: | think so. I think what we saw is
that it created a lot of confusion in Ontario Power Au-
thority. Yes, it would add clarity.

Mr. Bob Delaney: Okay. The prevailing advice from
experts when the decision was made not to move forward
with the Oakuville plant was that it was much better to re-
negotiate on an alternative project than to end up in
litigation. The consensus was that the costs would be
much, much greater to litigate than to arrive at a settle-
ment, which is why the OPA and the province worked as
hard as they did to negotiate in good faith on an alterna-
tive project.

These sentiments were expressed by multiple wit-
nesses who sat where you are at the committee. Halyna
Perun, who is the director of legal services at the Min-
istry of Energy, testified that, had the decision been made
to cancel the contract, as opposed to renegotiating,
“TransCanada would have been in a position to sue for
breach of contract because there was no right to terminate
in this particular instance.”

David Lindsay, the former Deputy Minister of Energy,
stated, “Paying costs and getting no electricity would not
be a very good business decision. So try to avoid litiga-

tion was the strategy and get maximum electrons for
minimum cost was what we in the OPA were trying to
do.”

John Kelly from the Attorney General’s office test-
ified to us, “I’m fairly satisfied there would have been
litigation,” referring to if the government and the OPA
hadn’t negotiated with TCE on an alternative plant.

Mr. Kelly also said—

Mr. John Yakabuski: Point of order.

Mr. Bob Delaney: It’s not a point of order.

Mr. John Yakabuski: Point of order, Chair.

Mr. Bob Delaney: Mr. Kelly also said—

The Chair (Mr. Shafig Qaadri): Mr. Delaney.

Yes, Mr. Yakabuski?

Mr. John Yakabuski: Mr. Delaney seems to want to
rehash a lot of testimony from other people, out of con-
text. If he is challenging the findings of the auditor in her
report, why doesn’t he just state that? He keeps coming
back to contradictory statements—

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Yakabuski. I’'m sure he’ll consider that advice.

Mr. Bob Delaney: Thank you, Chair.

Going back to Mr. Kelly from the Attorney General’s
office, he said, “In my experience, after 40 years of
litigating, if you can avoid litigation, you should. It’s a
process that’s fraught with risk.”

Under these circumstances, perhaps the only way for
the province to be certain to avoid litigation was either to
reach a settlement on damages or to renegotiate for a new
plant with TCE, to find a new project. Would that be
congruent with your findings?

Ms. Bonnie Lysyk: I think I’m more basic when | say
that if somebody has, under their contract, a requirement
to obtain permits and they don’t fulfill it—when we
looked at this, we would think that that in itself is a
reason to say, before we do anything and make a decision
to commit, in a letter, additional funds towards, let’s say
in this case, TransCanada Energy—we would think about
what our actions should be so that we minimize it, before
we put our commitment in a letter.

I’ve heard that people maybe weren’t sure what was in
the contract, and what they could have relied on or what
they didn’t rely on. But at the end of the day, who didn’t
meet the initial terms of the contract? That was Trans-
Canada Energy, because they weren’t able to get the
permits. So whatever happened after that was a decision
as to—you’re right—whether they decided to go and take
legal action or whether they decided to do a settlement.
1350

All we’ve done here is, at the end of the day, we
looked at those decisions and we outlined what happened
and we’ve quantified the impact of those decisions. At
the end of the day, they chose a course of action, and I’'m
not disputing or questioning—I don’t live in their shoes.
What we have in this report is an estimate of the impact
of the decisions that took place from the point of signing
that contract to the Napanee contract.

Mr. Bob Delaney: Right. And your report does ac-
knowledge that there would be quite a bit of uncertainty
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around where a court might land on these particular
questions?

Ms. Bonnie Lysyk: I think actions that people took
impacted their options, and that’s kind of what we laid
out.

Mr. Bob Delaney: All right. To come back to the re-
port, your estimate for the relocation cost is $675 million,
and you also state there could be an increase of as much
as $140 million in tolling related to the delivery of gas.
I’ve heard others combine the two figures and allege that
the total cost is $815 million, which would make the cost
of cancelling both Mississauga and Oakville $1.1 billion,
but that’s not what your report says. Why didn’t you
include the $140 million in that final cost?

Ms. Bonnie Lysyk: | want to clarify, too, on the ques-
tion you just asked me: The legal counsel for OPA said
that if we had let the contract run its course and Trans-
Canada was unable to complete the plant for several
years because of permitting issues etc., we could have
terminated the contract because of the force majeure
clause. That’s an important one to keep in mind.

In terms of the settlement and why we didn’t add the
$140 million, we didn’t add the $140 million in because
there is a lot of uncertainty around that figure. It could be
significantly higher; it could be within the range of zero
to $140 million. We felt more comfortable that $675
million is our best estimate, but we thought this item of
tolls hadn’t been brought to the attention of the members
of the assembly, and that’s why we included it in here, to
bring to your attention that it’s a factor to consider on a
go-forward basis.

Mr. Bob Delaney: So, then, it would be accurate to
call the $140 million an estimate, but you can’t say
whether it’s certain at this time?

Ms. Bonnie Lysyk: I think we can say, based on the
documentation that we received from OPA that is from
TransCanada Energy, that this is a decent estimate in
terms of the tolls, but not one that we wanted to add to
the $675 million, because the items in the $675 million
are slightly more definitive.

Mr. Bob Delaney: Yes. That’s correct, because any
increase in tolls would require the approval of the
National Energy Board.

Ms. Bonnie Lysyk: And we have that in our report as
well.

Mr. Bob Delaney: Right. Okay. Hence the reason you
kept those two totals separate.

Ms. Bonnie Lysyk: Correct.

Mr. Bob Delaney: Okay. So that for the Oakville
plant, the correct figure is $675 million?

Ms. Bonnie Lysyk: For the cancellation of the Oak-
ville plant—

Mr. Bob Delaney: Exactly. That’s what I’m asking.

Ms. Bonnie Lysyk: —and the Napanee plant being
started, $675 million, yes.

Mr. Bob Delaney: Okay. Thank you.

Minister Chiarelli recently announced a series of
measures that will decrease energy rates. For example,
the renegotiation of the Samsung agreement takes $3.7

billion off the rate base, and another $1.9 billion has been
taken off the rate base from the removal of the domestic
content provisions. So adding those two together, that
$5.6 billion, will, on average, push energy prices down.

When you include the $675 million into that combined
pool, over the course of 20 years, will it have a material
effect on power rates?

Ms. Bonnie Lysyk: | would say just the fact that it’s
$675 million, it would have some impact, yes.

Mr. Bob Delaney: Right. Earlier this morning, you
said that, in your opinion, those costs would be averaged
more or less in a linear fashion. So we would expect that
that would be about $32 million or so per year on the
power rates, right?

Ms. Bonnie Lysyk: | don’t know how you’ve gotten
your calculation, so | can’t comment. It sounds like it
could be—

Mr. Bob Delaney: Yes, $675 million divided by 20.

Ms. Bonnie Lysyk: Yes, it sounds like it could be—
but there are probably more aspects to this. Everything’s
always more complicated than it looks, right?

Mr. Bob Delaney: Right. | think what we’re trying to
do now here is to just get an approximate idea of a good
ballpark estimate—

Interjections.

The Chair (Mr. Shafig Qaadri): Mr. Yakabuski.

Mr. Bob Delaney: | don’t interrupt you when you’re
questioning. 1I’d actually like you to behave yourself
when I’m questioning, okay?

Interjection.

The Chair (Mr. Shafig Qaadri): Gentlemen.

Interjection.

Mr. Bob Delaney: Oh, behave yourself.

The Chair (Mr. Shafig Qaadri): Mr. Yakabuski.

Mr. Bob Delaney: Okay. I’d like to talk to you a little
bit about some of the steps that the Premier and the
government have taken to be open and transparent on the
file.

Immediately after being elected, the Premier struck
this committee, actually, so that we could review all of
the facts regarding the two relocations. She ordered a full
disclosure of documents, and on February 7, she wrote to
your office, to your predecessor, asking your office to
undertake a review and, of course, to write this report.

When you were asked about all the steps at your press
conference and at your meeting with Premier Wynne,
you made a comment at the time that it was good to hear
that they’re taking the report seriously and they’re taking
some actions and changing, maybe, the way things are
going to be done in the future so that a situation like this
doesn’t evolve.

Would you like to elaborate on the steps that have
been taken by the province to be open and transparent
and to ensure that we get the siting decisions right the
first time?

Ms. Bonnie Lysyk: | think that’s public record al-
ready, in terms of the Premier’s public announcement.
But my understanding of the public announcement is that
there will be additional steps taken to discuss issues with



10 OCTOBRE 2013

COMITE PERMANENT DE LA JUSTICE

JP-1031

the community around the siting of plants, and | think
that stems from an initiative that was undertaken to
explore what needs to be done to improve the siting
process.

I think the second thing is the political staff’s inter-
facing with the crown’s. The third—I can’t remember
what the third is. I’m sorry, but you’d have to remind me
of what the third one is, if there is a third one.

Mr. Bob Delaney: No, that’s fine.

Ms. Bonnie Lysyk: | think 1I’d like to say too that,
yes, | had a meeting the day before this was tabled. | was
given an indication of what steps had been taken and
what steps would be taken. I think what was communi-
cated was positive, so I’'m not going to say not.

Mr. Bob Delaney: Thank you. With regard to the
siting of the Oakville plant, which was chosen by the
proponent, TransCanada, on the Ford lands in Oakville,
based upon zoning made by the town of Oakville, you
note in your report that the OPA had told prospective
proponents not to be concerned about municipal
opposition when they chose their site to build the plant.

You note that even though the town of Oakville had
already taken measures to try to stop the project from
being located on that site, the OPA issued an addendum
to its requests for proposals, stating it would not consider
any municipal opposition when evaluating these pro-
posals.

In other words, TransCanada was allowed by the OPA
to choose a site, despite the fact that Oakville had clearly
stated it was an unwilling host.

What we’ve learned from the experiences in Oakville
and Mississauga is that there were serious flaws in the
siting process for that particular energy infrastructure.
Actually, frankly, I’'m very happy to see that we’re
making important changes.

On Tuesday, the Minister of Energy announced that
our government is implementing the 18 recommenda-
tions of a recent IESO and OPA report on the best prac-
tices for energy siting, moving forward. These are
changes, just to encapsulate them very quickly, that will
“improve municipal engagement and public consultation,
and ensure ... predictability for the energy sector.”

What did you think of these particular steps—

Mr. John Yakabuski: Point of order, Chair: Could I
ask what that has to do with the auditor’s report, those
questions over there? She’s here to talk about her report
and recommendations, and the scandal that we’ve been
dealing with.

The Chair (Mr. Shafiq Qaadri): We thank you for
the reminder, Mr. Yakabuski.

Mr. Delaney, continue.

Mr. Bob Delaney: Thank you, Chair.

With regard to the conclusions in your report and
some of the decisions arising from it from the govern-
ment, what did you think of those particular steps?

Ms. Bonnie Lysyk: I think those are positive steps. |
think one other area—and we had some discussion on
it—this wasn’t a report for recommendations.

The other thing to keep in mind is that the Oakville
plant, when it was initially contracted for—there was a
requirement for 900 megawatts of power. Seven, eight
months later, there wasn’t a requirement for power.

Another area that, down the road, we think, as an of-
fice, there would be a benefit to look at is the power
planning process and why, within months, does a power
plan change so that you would have—if Oakville had
gone ahead, OPA would have been paying for power that
wasn’t needed.

1400

Mr. Bob Delaney: Okay. Chair, how am | doing on
time?

The Chair (Mr. Shafiqg Qaadri): Three minutes.

Mr. Bob Delaney: Okay. During the summer, we
heard suggestions from some quarters that the province
should release a copy of your draft report, somehow
alleging that the province had a copy at that time. Did
anyone have a copy of a report from you in the summer?

Ms. Bonnie Lysyk: In the summer?

Interjection.

Ms. Bonnie Lysyk: The first draft—again, this was
before | stepped into the office. On August 23, the first
draft went to the Ontario Power Authority only.

Mr. Bob Delaney: Okay. In other words, no one in
the government had a copy of your report at that time.

Interjection.

Ms. Bonnie Lysyk: The process in the office is that
when there is an audit, it is cleared with the direct subject
of the audit. The only group that had a copy of the audit
draft report was the Ontario Power Authority.

Mr. Bob Delaney: Thank you. All right. There’s a
provision in the Auditor General Act that prohibits the
disclosure of your office’s working papers.

Ms. Bonnie Lysyk: That’s correct.

Mr. Bob Delaney: Section 19 says: “Audit working
papers of the Office of the Auditor General shall not be
laid before the assembly or any committee of the assem-
bly.”

Could you comment, just in the last few minutes, on
why it’s important to protect the integrity of these work-
ing papers?

Ms. Bonnie Lysyk: It is important. Any time we are
working with any entity in the public sector and we are
exchanging information, it’s important that that informa-
tion be confidential. We request it, and we support the
fact that that information would be kept confidential. If it
wasn’t, then it would be more difficult for us to do audits.
People would not feel comfortable talking with us.

The Chair (Mr. Shafig Qaadri): One minute.

Ms. Bonnie Lysyk: False information could go out
because, at the end of the day, these are drafts, and there
are a lot of changes to drafts, as everyone around the
table is probably aware.

Mr. Bob Delaney: No, I understand. In July, in the
middle of the by-election, our opponents opposite made
an allegation that the government actually had a draft
copy of your report. Could you please confirm that on
July 25, your report was still incomplete and that investi-
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gations and interviews were ongoing and nobody had a
copy of your report?

Ms. Bonnie Lysyk: That’s correct. In July, the work
was still ongoing and there wasn’t a draft report to pro-
vide to anybody.

Mr. Bob Delaney: Okay. Thank you, Chair. I’m done.

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Delaney. To the PC side: Mr. Fedeli.

Mr. Victor Fedeli: I’m passing to Mr. Yakabuski.

The Chair (Mr. Shafig Qaadri): Mr. Yakabuski.

Mr. John Yakabuski: We’ll see if Mr. Delaney keeps
his word about not interrupting. I’m sure we can trust
him on that.

Thank you again, Auditor, for joining us this after-
noon.

You did mention that the auditor’s act, or whatever we
call it, prohibits someone from disclosing that informa-
tion. You’re probably aware, too, then of the fact that the
Archives and Recordkeeping Act actually prohibits
people from deleting emails when they work in the Pre-
mier’s office or the minister’s office or such things as
that. So, apparently, just because an act prohibits some-
thing, it doesn’t mean that people don’t actually do it. It
seems to be the practice in this government. | just wanted
to make sure we had that on the record.

We’re going to go back a little bit. I am saddened by
the line of questioning, and | can see that the members
opposite, under directions from the corner office on the
second floor, I’m sure, were trying—doing everything
they can to get you to agree with something that they’re
doing as being—

The Chair (Mr. Shafig Qaadri): Mr. Yakabuski,
you’re really skirting the line on attribution, imputing
motives, and all the rest of it. I’d just invite you to please
ask your questions—

Mr. John Yakabuski: Well, I’ll do my best. But it is
clear that, talking about energy plans and steps that have
been taken, that have nothing to do with your report
whatsoever, he was fishing desperately to get you to say
something positive, which | think he succeeded at the
end. But they have nothing to do with the fact about this
power plant, why it was cancelled and how much it cost.
And the cost is—auditors: That’s what they deal with;
they deal with money.

We do know that on December 14, 2012, TransCanada
was paid the $210 million for those turbines. That was
confirmed today and also confirmed in the House today.
It would be almost inconceivable, given the gravity of
this investigation—not necessarily your audit, because
you hadn’t been asked to do a report on Oakuville at that
time. But given the work that the committee is doing and
has been doing, it would be almost inconceivable to
believe that the people who are going to be politically
affected by this would not have been informed that,
“Hey, TransCanada has been written the cheque to pay
for the turbines.”

We had the Premier here in April—she would have
been in the middle chair—who said that to her know-
ledge, she had no knowledge of any costs beyond $40

million and, in fact, they may be as low as $33 million.
What’s your comment on that?

Ms. Bonnie Lysyk: You know, | can’t comment,
because | don’t know what she was aware of.

Mr. John Yakabuski: The Ontario Power Authority
knew for certain, because they paid for those turbines by
that date, by December 14, 2012. The OPA had paid
TransCanada for the turbines by December 14, 2012?

Ms. Bonnie Lysyk: That’s correct.

Mr. John Yakabuski: Okay. I think we can leave the
speculation as to whether the Premier knew for the
people out in Ontario. I’'m satisfied that the Premier
knew.

So the additional gas tolls going to TransCanada for
the upgrades to the pipeline because of the Napanee
relocation—Ilet me get this straight. | just want to make
sure that the people have this straight. So the Liberal gov-
ernment cancelled a plant in Oakville where, according to
their reasoning, it was needed to provide power to the
southwest GTA. They cancelled the plant in Oakuville,
relocating that plant to Napanee, so that they would have
to build transmission and delivery for gas to go from
Sarnia to Napanee, and then further build additional
hydro transmission lines to bring that very same power
that they were now producing in Napanee back to the
southwestern GTA. This was essentially what they did?

Ms. Bonnie Lysyk: That’s correct.

Mr. John Yakabuski: That’s almost insane, isn’t it? |
know you’re not a psychologist; you’re an auditor—or a
psychiatrist.

But if you’re supposed to be the people who are
elected to safeguard and act on the behalf of the citizens
of Ontario and you made a decision to take a plant that
was going to be here, moved it there to bring the power
back here—I’'m going to leave that one for the folks to
decide too.

Auditor, so we now know that there were massive
costs involved for the cancellation of the plant in Oak-
ville. Given this government’s track record, and | do
want to comment for a second about all of these promises
they’ve made about—now the Minister of Energy
promising that there’s going to be a reduction in power?
We’re going to be watching for that on the hydro bills.

But a funny thing he said in the House yesterday, or in
an interview, is that your power bills are going to go up
as a result of the cancellation of this plant.

Mr. Victor Fedeli: It was in the Leg.

Mr. John Yakabuski: In the Leg. They’re going to
have to get their story straight.

But given their track record, which is pretty dismal—
you’ve had a chance to look at these contracts now.
What’s the cancellation fee if they cancel the plant in
Napanee? Because we never know what these guys might
pull next.

Ms. Bonnie Lysyk: Okay. In the contract, there is a
break fee of about $50 million, and if the plant is
cancelled, the arbitration framework that was put in place
for discussions around Oakville come back to play, so
that’s the framework that they’re negotiating under again,
if the Napanee plant doesn’t go through.
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Mr. John Yakabuski: That brings me to another
question. So we’re talking hundreds of millions of dollars
of cancellation costs here, much of it to the benefit of
TransCanada, which you have said repeatedly—every
time there was a dispute, it was resolved to the benefit of
TransCanada Energy essentially. Is it possible there was
an, “Okay, we’re going to throw in”"—which seems kind
of small—“a $50-million cancellation fee for Napanee,
because we’re going to be so enriched by this cancella-
tion of the Oakville plant that we can actually make this
one work.”
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The fees involved in the Oakville cancellation, | think,
for the average person, they’re just mind-blowing.
They’re mind-blowing, the costs of making this deci-
sion—and a decision, as you have said in your report—
and | thank you for that report; this is excellent stuff—
that the OPA advised against. They run to the OPA when
it suits them, but when the OPA told them, “Don’t move
that plant to Napanee. That’s a disaster. This is a
financial boondoggle,” they went ahead and did it.

Just this whole mess—there’s just this confusing aura
around this. It’s something out of a horror movie. Do you
have any comments on the mess?

Ms. Bonnie Lysyk: No, I don’t have any additional
comments. 1’d let our report just stand the way it is.

Mr. John Yakabuski: Oh, my goodness gracious.

On page 22, $36 million more for turbines, “for the
cost of the modifications as discussed in section 4.3.1"—
we see in your chart the $35 million for the additional gas
for the lower efficiency, but | don’t see anything for the
$36 million.

Is this accounted for somewhere, or is it not accounted
for, that additional $36 million? Are we talking about a
potential additional $36 million, or is that accounted for
somewhere else?

Ms. Bonnie Lysyk: On page 8, if you go to figure 2,
the $36 million is embedded in the $210 million in that
chart.

Mr. John Yakabuski: It is embedded in the $210
million. Thank you very much. My colleague and | were
unsure about that. You know, we’re actually relieved,
because | didn’t know what | was going to say to my
grandkids if | said another $36 million had to be added to
the bill.

Ms. Lisa MacLeod: You’re not old enough to have
grandkids, are you?

Mr. John Yakabuski: Oh, yes. Yes.

The Chair (Mr. Shafig Qaadri): One minute.

Mr. John Yakabuski: How much?

The Chair (Mr. Shafig Qaadri): One minute.

Mr. John Yakabuski: Oh, my goodness.

Kitchener-Waterloo: They had demonstrated that there
was an actual need for power in that district. In Cam-
bridge, there were—so there were some proposals for a
power plant there, and there were proposals from other
proponents as well.

It’s interesting that the government decided that
instead of relocating this plant to the Kitchener-Waterloo

area—where there was at least a demonstrated need of
power, and which then would have been much cheaper,
because the transmission costs from Sarnia to Kitchener
would be minuscule relative to Napanee, and the pipe-
lines are already in place; they could have handled that—
they still made the decision to move this to Napanee at an
additional cost, simply for that decision of $513 million.
Is that correct?

Ms. Bonnie Lysyk: Well, I think—

The Chair (Mr. Shafiq Qaadri): Thank you, Mr.
Yakabuski. Mr. Tabuns: 10 minutes.

Mr. Peter Tabuns: Ms. Lysyk, when we talk about
the increase in tolling framework for the expansion of the
pipeline to carry gas to the plant, you talk about the fees
going up over a three-year period. Is there the potential
for the fees to increase beyond that?

Ms. Bonnie Lysyk: Whenever there is a fee increase,
it will still have to be approved by the National Energy
Board, but there is a risk that toll fees will increase
beyond that.

Mr. Peter Tabuns: And is there a potential for Union
Gas—which, | gather, is involved in providing a portion
of the gas—to increase their tolls as well?

Ms. Bonnie Lysyk: Yes, there is.

Mr. Peter Tabuns: Okay. Are there any other gas or
pipeline providers that could increase costs for this plant?

Ms. Bonnie Lysyk: The understanding that we have
of the way—at this point in time, they have outlined the
way the gas would flow, it’s Union Gas and TCPL.

Mr. Peter Tabuns: All right. Who gets paid to pro-
vide the replacement power that will be needed in the
period when this plant is not in operation? Will Trans-
Canada plants like Halton Hills be making extra revenue
for replacement power?

Ms. Bonnie Lysyk: Yes. It depends on, | guess, the
source of the power and how it’s dispatched. We can’t
comment on source.

Mr. Peter Tabuns: So there’s no one particular plant
that would be providing the make-up power?

Ms. Bonnie Lysyk: No. | think it’s part of the whole
grid system.

Mr. Peter Tabuns: On another matter, was any justi-
fication ever given to you for the decision of the Pre-
mier’s office to make TransCanada whole?

Ms. Bonnie Lysyk: No.

Mr. Gilles Bisson: Did you ask?

Ms. Bonnie Lysyk: We did not interview people from
the Premier’s office.

Mr. Gilles Bisson: Fair enough.

Mr. Peter Tabuns: Have you ever seen an unneces-
sary “make whole” agreement like this in the past?

Ms. Bonnie Lysyk: Agreements are all different.
This, in itself, is just a different agreement, never mind
the concept of “make whole.”

Mr. Peter Tabuns: Have you received any justifica-
tion for removing the protections of the public interest
from the arbitration agreement? The public would have
been protected by the contract, which said that we
wouldn’t have to pay lost profits if this contract was can-



JP-1034

STANDING COMMITTEE ON JUSTICE POLICY

10 OCTOBER 2013

celled. The public was in a position to defend its interests
by saying that it was unlikely that this plant would be
built, given the obstacles in Oakville. Did you have any
reasons provided to you for why these protections or
defences were not included in the arbitration agreement?

Ms. Bonnie Lysyk: No, just that they followed the
same direction as the letter of October 7, where they
incorporated the profit part in the arbitration agreement.

Mr. Peter Tabuns: Actually, didn’t this go beyond
the October 7 letter? The October 7 letter just said,
“We’ll make you whole”—but in the arbitration agree-
ment, it’s not just “make whole,” but abandon any de-
fences about the real state of the project and its obstacles
to construction.

Ms. Bonnie Lysyk: Yes. They took out the section
that said, basically, that arbitrators weren’t to bring to the
table the fact that TransCanada Energy wasn’t able to get
the necessary permits and approvals.

Mr. Peter Tabuns: Yes, that was taken off.

Ms. Bonnie Lysyk: That was taken off the table, yes.

Mr. Peter Tabuns: One of the questions that you
were asked by Mr. Delaney was about the difficulties we
would have in litigation, what chances we would have
had in court. You said that the actions that were taken
weakened our court defences, if we had ever had to go
there. Could you just elaborate on that? Let’s say things
broke down, there wasn’t an arbitration agreement and
we were taken to court. Would the fact that the Premier’s
office had told the OPA to say, “You’ll be made whole,”
have weakened us in any litigation?

Ms. Bonnie Lysyk: I’'m going to read the OPA
lawyer’s thing. If you’re asking for an opinion directly
from their lawyer: “If we had the contract run its course
and TCE was unable to complete the plant for several
years because of permitting issues, we could have termin-
ated the contract because of the force majeure clauses.”

The discrimination clause was the one that was linked
to the profits, and that one, based on the wording in the
contract, deals with the fact that it would need to be
cancelled through a direction of the Legislative Assembly
or an order in council. There had to be formality around
the way the plant was cancelled for that clause to kick in.
Information that we had suggested that it is possible that
those could have been terms that were used, if there was
the desire to go to court—to use those clauses as defence.

Mr. Peter Tabuns: The Ontario Power Authority had
a legal opinion that you cited earlier, that, effectively,
TransCanada Enterprises was in a situation where they
were facing force majeure; they weren’t going to be able
to make their contract dates; the clock would have run
out. Did the OPA take that opinion seriously? Was that a
basis for them, arguing with the government that, “In
fact, we don’t have to give up these legal defences?”

Ms. Bonnie Lysyk: I think that’s a very good question
to ask the OPA directly. I can say that what we know is
they did not think at first that it was necessary for them to
include a paragraph in the October 7 letter that indicated
TransCanada Energy would be entitled to their profits. |
think that’s a good question for the Ontario Power
Authority.
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Mr. Peter Tabuns: Okay. Mr. Bisson, do you have
any questions?

Mr. Gilles Bisson: Yes. Again, always glad to have
you with us.

On page 15 of your report, second column over,
second point down, you’re saying, “According to docu-
ments that the Ministry of the Attorney General,” etc. It
goes on to say “the Oakville plant that would reflect the
financial value of that plant’s contract, including lost
profits” is what the Premier’s office more or less prom-
ised to TCE. That, obviously, was part of the problem as
far as the elevated costs: factoring in the lost profits.

How much was it? | think | missed that somewhere,
the lost profits. How much of the settlement cost is lost
profits? Because “lost profits” is a pretty wide—

Ms. Bonnie Lysyk: We don’t have what the lost
profits would be—how to break it out of there, is what
I’m saying, or what it would be in terms of the NRR,
what was embedded in the NRR.

Mr. Gilles Bisson: Why is that?

Ms. Bonnie Lysyk: The profit component would be
embedded in the NRR, and so—

Mr. Gilles Bisson: How much was the NRR again?

Ms. Bonnie Lysyk: On Oakuville, it was $17,277.
Napanee was lower, $15,200. Part of the difference
between those was made up by the fact that OPA
assumed the gas costs, assumed more of those additional
costs, and the difference is why we have indicated here
that we believe there were some benefits to TransCanada
Energy.

Mr. Gilles Bisson: So if we tried to estimate what the
cost is, how would we go about that—the lost profit?

Ms. Bonnie Lysyk: In my opinion, to know what that
actually is for TransCanada Energy, it would be Trans-
Canada Energy providing you with that information.

Mr. Gilles Bisson: Okay. That’s something we may
want to do as a committee.

On the Napanee thing—

The Chair (Mr. Shafig Qaadri): One minute.

Mr. Gilles Bisson: Oh. Well, very quickly, on the
Napanee part of it, it’s always been a bit strange to me
that you would build a plant where it’s the farthest away,
it costs the most to build, you don’t have infrastructure,
gas and hydro, to move gas in and electricity out. Ob-
viously, there were other places they could have done
this. Were you ever given an explanation of why they
chose the most expensive alternative?

Ms. Bonnie Lysyk: Just like we have in the report,
they were asked to negotiate for that location by the min-
ister.

Mr. Gilles Bisson: My point, though, is the minister
or the Premier never gave—because you didn’t ask the
Premier’s office; you only did the Minister of Energy’s, |
take it. Did the Minister of Energy ever indicate why
Napanee was their chosen, preferred site?

Ms. Bonnie Lysyk: No. We’re not aware of the
reason behind the choice.

Mr. Gilles Bisson: But there are clearly sites that
would have been a lot less expensive.
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Ms. Bonnie Lysyk: | can’t comment on all the sites
because we didn’t see 100% analysis on all of the options
that are there for sites.

Mr. Gilles Bisson: But it’s clear to see Napanee
ended up costing us more money than it would have in
Waterloo.

Ms. Bonnie Lysyk: It cost more money than Oak-
ville—

Le Président (M. Shafig Qaadri): Merci, monsieur
Bisson. Je passe la parole au gouvernement. Monsieur
Delaney?

Mr. Bob Delaney: Thank you very much, Chair: the
home stretch.

I have a few questions about the potential tolling
increases. When you considered the additional tolling
charges that could be implemented by the National
Energy Board, did anyone from the auditor’s office meet
with either TransCanada PipeLines or the National
Energy Board?

Ms. Bonnie Lysyk: No.

Mr. Bob Delaney: Thank you. From my understand-
ing, the investments planned for the Parkway to Vaughan
pipeline are not solely the result of the Napanee site. |
understand there was a settlement between TransCanada
PipeLines, Enbridge, Union Gas and GMI which is com-
pletely unrelated to the Napanee gas plant. Would that be
correct?

Ms. Bonnie Lysyk: In the discussion on page 21, we
took that information into account when we drafted the
commentary on page 21. So we were familiar with that.

Mr. Bob Delaney: In other words, the upgrades to the
pipeline were planned regardless of whether the Napanee
plant was built or not.

Ms. Bonnie Lysyk: What we’re referring to in our
write-up is that in the contract for the Napanee plant,
embedded in it is the requirement for OPA to cover
capital costs associated with enabling the capacity to be
there on the pipeline for Napanee. Specifically embedded
in the contract is the requirement that OPA cover capital
investments on that pipeline.

Mr. Bob Delaney: And that, | would assume, would
refer to those pro-rated investments to carry the capacity
of the gas to the Napanee gas plant, right?

Ms. Bonnie Lysyk: It would refer to—yes, modifying
the pipeline so that at some point it would be available to
supply gas to Napanee.

Mr. Bob Delaney: Right. But OPA would not be
bearing the whole cost; they would bear that portion that
relates to that generating station, correct?

Ms. Bonnie Lysyk: That’s correct.

Mr. Bob Delaney: That’s good. That’s just what |
wanted to clarify.

You talked earlier about the notion of whether TCE
would be able to recover lost profits and you mentioned
in your report that, in 2010, the OPA had obtained a legal
opinion that indicated the cancellation of the gas plant
may not have triggered a reimbursement to TCE. How-
ever, the committee heard some different testimony.

For example, in a memo prepared by the Attorney
General’s office on this very issue before the committee,
it’s clear there was a high level of uncertainty over how
the various clauses could be interpreted. | guess you had
the benefit of having prepared your report after it was all
done, so you knew what obviously didn’t happen. But at
the time, it was what could have happened before the
arrangement was complete.

To quote a section in the memo that looks at this
clause: “There is considerable uncertainty surrounding
the precise scope and meaning of the phrase ‘consequen-
tial damages’ in contractual exemption provisions ...
Under”—referring to the English Court of Appeal’s
approach—TCE’s “claim for lost profits would almost
certainly be characterized as a direct, rather than con-
sequential loss. “The whole point of the SWGTA
contract was for TCE to design and build a gas-fired
electricity generation facility, which could then be
operated at a profit by TCE. As a result, the loss of these
anticipated profits would seem to be a natural and direct
consequence of the OPA’s termination of the SWGTA
contract.”

In the same vein, when questioned about this clause
and whether TCE wouldn’t have a right to profits, John
Kelly from the Attorney General’s office responded that
“TransCanada didn’t accept that position.”

Jim Hinds from the OPA testified, referring to the
cancellation, that if it “was done in a way that showed
disregard for contractual rights, there’s also ... an oppor-
tunity that we could get sued for punitive damages....”

David Lindsay said that “if you have a contract and
you don’t honour the contract, the party on the other side
can sue you for breach of contract and the damages
would be all the benefits they were hoping to procure....”

So although you had the luxury of writing the report
after the fact, wouldn’t it be fair to say that while it was
going on, there was quite a bit of uncertainty around
where the courts might land on this particular issue?

Ms. Bonnie Lysyk: I guess | would say that decisions
were made, and at the end of the day, based on what
people at the time thought they needed to do, they did.
All we’re reporting here is that the consequence of the
decisions is that there is a $675-million additional cost
for relocating the Oakville plant into Napanee. It ended
up costing more than the Oakville plant, so | guess |
would say that if one litigated the Oakville plant, would it
have been more than this? I’m not sure.

Mr. Bob Delaney: Which, | think, is the point that
everyone who came to the committee said.

Ms. Bonnie Lysyk: Right. It would be making TCE
more than whole. | guess I’d say that we looked at the
impact of the decisions that were taken, and we laid out
what those decisions were in light of the contractual
provisions that were there. So that’s pretty much what we
did in terms of putting forward a report that said, “Here’s
the estimated cost and here’s what led us to that
estimated cost.” But | can’t go back and ask, did people
make the right or wrong decisions? We’re not going to
comment on right or wrong decisions. We’re just going
to comment that the impact of the decision is this.
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Mr. Bob Delaney: Okay. I'll go on, then. Some
specific costing questions: What 1’d like to ask you about
are some of the cost estimates that might have been made
at the time the decision was made to relocate the plant.
I’ve heard criticism of the government for not knowing
what the cost of cancellation or relocation would have
been at the time the announcement was made, but from
the vantage point of the auditor, wouldn’t that have in-
volved presupposing the outcomes of negotiation, litiga-
tion and arbitration?

Ms. Bonnie Lysyk: Well, | think, if you’re asking my
opinion—

Mr. Bob Delaney: Yes.

Ms. Bonnie Lysyk: —if you’re negotiating, like in
this case, the cancellation of a plant and the relocation to
another location, there are usually a lot of calculations
and data and information behind that before it leads you
up to an agreement. You know, you would hope that in
making the decision that was made to build a plant in
Napanee that it’s all supported with appropriate analysis,
and usually that analysis and that work takes a lot of
time. So, depending when they started getting ready for
negotiations, | would have assumed there was some idea
with the people who were actually involved in the detail,
some information with them around the potential cost.

But whether people at higher levels had the informa-
tion, | can’t offer comment on that—when people
received information and when they didn’t.

Mr. Bob Delaney: I’m sure you’re aware that all three
parties in the Legislature had opposed the Oakville plant
and said it should be cancelled. In fact—

Ms. Lisa MacLeod: Point of order, Chair—

The Chair (Mr. Shafiq Qaadri): Ms. MacLeod on a
point of order.

Ms. Lisa MacLeod: I’d just like to point out that
there were two political parties that weren’t in govern-
ment, and my political party didn’t support siting it there
in the first place.

The Chair (Mr. Shafiq Qaadri): Exceptionally cor-
rect—not a point of order. We thank you for the
reminder.

Ms. Lisa MacLeod: | just wanted to make sure that
the member knew that.

The Chair (Mr. Shafig Qaadri): And that’s not a
future aspiration, | presume, also. Fair enough.

Mr. Bob Delaney: Thank you, Chair.

I think what’s interesting to me is that although we
had asked for them in the Legislature, neither opposition
party had provided us with their cost estimates for their
commitments either.

In your review of the matter, have you ever discovered
a cost estimate from either opposition party on how much
they were willing to spend to fulfill their commitments to
cancel either the Oakville or the Mississauga plant?

The Chair (Mr. Shafig Qaadri): One minute.

Ms. Bonnie Lysyk: That was outside of our scope.

Mr. Bob Delaney: Thank you.

Thank you, Chair. | think we’re done.

The Chair (Mr. Shafig Qaadri): Thank you very
much, Mr. Delaney, and to all those who participated,
whether it was their turn or not, and thank you to you,
Ms. Lysyk, and welcome to your first committee hearing
as Auditor General of Ontario. Please give our regards to
Mr. McCarter as well. Thank you very much.

Colleagues, we have a motion before the committee
here—

Mr. Bob Delaney: Five-minute recess.

The Chair (Mr. Shafig Qaadri): All right. A five- to
10-minute recess.

The committee recessed from 1433 to 1446.

The Chair (Mr. Shafiq Qaadri): Colleagues, wel-
come back to session. We have a motion. Mr. Tabuns.

Mr. Gilles Bisson: No, Monsieur Bisson.

Le Président (M. Shafiq Qaadri): Monsieur Bisson;
excusez-moi, mon ami.

Mr. Gilles Bisson: Not a problem. I move that the
Standing Committee on Justice Policy requests from the
OPA the legal opinion referenced by the Auditor General
of Ontario on page 14 of her 2013 Special Report: Oak-
ville Power Plant Cancellation Costs, and that the OPA
provide the material in a searchable electronic form to the
Standing Committee on Justice Policy within seven
calendar days of this motion passing.

If this has been provided to the committee, the com-
mittee requests that the OPA provide the file name, page
reference and date distributed to the committee for the
legal opinion referenced by the Auditor General of Ontario.

The Chair (Mr. Shafig Qaadri): The motion is in
order, and we’ll entertain any comments. Just for the
record, | let you know that that’s in the middle of
constituency week—so just to tell you.

Mr. Gilles Bisson: It’s all right. We’re all working.

The Chair (Mr. Shafig Qaadri): Fair enough. Any
comments on this motion before we vote? Seeing none,
those in favour of the motion? Opposed? The motion is
carried.

Any further business before the committee?

Colleagues, | thank you for your indulgence. Com-
mittee is adjourned.

The committee adjourned at 1447.
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