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LEGISLATIVE ASSEMBLY OF ONTARIO

STANDING COMMITTEE ON
GENERAL GOVERNMENT

Thursday 6 August 2009

ASSEMBLEE LEGISLATIVE DE L’ONTARIO

COMITE PERMANENT DES
AFFAIRES GOUVERNEMENTALES

Jeudi 6 aodt 2009

The committee met at 0902 in room 151.

SUBCOMMITTEE REPORTS

The Chair (Mr. David Orazietti): Good morning,
everyone. Welcome to the Standing Committee on
General Government. We have two subcommittee reports
that we need to take care of first. I’'m going to ask Ms.
Mitchell to start by reading the first one.

Mrs. Carol Mitchell: Your subcommittee met on
Monday, June 22, 2009, to consider the method of pro-
ceeding on Bill 173, An Act to amend the Mining Act,
and Bill 191, An Act with respect to land use planning
and protection in the Far North, and recommends the
following:

(1) That the committee meet in Toronto on Thursday,
August 6, 2009, for the purpose of holding public hear-
ings.

(2) That the committee meet in Sioux Lookout, Thunder
Bay, Chapleau and Timmins during the week of August
10, 2009, for the purpose of holding public hearings.

(3) That the committee clerk, with the authorization of
the Chair, post information regarding public hearings in a
daily or weekly paper in each of the locations for one day
during the week of June 29, 2009. This is to include
French and First Nations newspapers where possible.

(4) That the committee clerk, with the authorization of
the Chair, post information regarding public hearings in
the following publications: Northern Miner and—

Mr. Gilles Bisson: Wawatay.

Mrs. Carol Mitchell: Wawatay newspaper. Thank
you, Gilles.

(5) That the committee clerk, with the authorization of
the Chair, post information regarding public hearings on
the Ontario parliamentary channel, the Legislative
Assembly website, the Canada NewsWire and Wawatay
radio.

(6) That interested parties who wish to be considered
to make an oral presentation contact the committee clerk
by 12 noon on Thursday, July 23, 2009.

(7) That groups and individuals be offered 15 minutes
for their presentation. This will be followed by up to five
minutes of questions by committee members.

(8) That, in the event all witnesses cannot be sched-
uled, the committee clerk provides the members of the
subcommittee with a list of requests to appear by 2 p.m.
on Thursday, July 23, 2009.

(9) That the members of the subcommittee prioritize
and return the list of requests to appear by 12 noon on
Tuesday, July 28, 2009.

(10) That late requests to appear will be accepted for
any location provided there are spaces available.

(11) That the deadline for written submissions be 12
noon on Friday, September 4, 20009.

(12) That the research officer provide the committee
with a summary of presentations.

(13) That the committee clerk, in consultation with the
Chair, be authorized prior to the adoption of the report of
the subcommittee to commence making any preliminary
arrangements necessary to facilitate the committee’s
proceedings.

That is the first report of the subcommittee.

The Chair (Mr. David Orazietti): Thank you. Any
questions?

Mr. Gilles Bisson: Just for the record, | find it sad
that we didn’t adopt in the subcommittee the decision to
travel this committee into the far north communities—
north of Highway 11—and this committee should have
travelled to those areas because they are being affected.

The Chair (Mr. David Orazietti): Any further com-
ment or debate? Ms. Mitchell?

Mrs. Carol Mitchell: | just wanted to get on the
record as well that this is the first hearing, we have the
possibility of further consultations after the second, and
we will look forward to the hearings unfolding.

Mr. Gilles Bisson: Just for the record, the mining
act—second reading is already done. The mining act is
now in committee. Once we do the clause-by-clause, it’s
going to go to third reading. That’s why | think the
mining act and the far north planning act had to travel to
those communities. I’'m not going to take up the
presenters’ time. | just want that on the record.

I would ask for a recorded vote.

Ayes
Brown, Colle, Hillier, Mauro, Mitchell.

Nays
Bisson.
The Chair (Mr. David Orazietti): That’s carried.
Thank you.

The second subcommittee report, dated July 31, 2009.
Ms. Mitchell, can you read that for me, please?
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Mrs. Carol Mitchell: Your subcommittee met on
Friday, July 31, 2009, to consider the method of procee-
ding on Bill 173, An Act to amend the Mining Act, and
Bill 191, An Act with respect to land use planning and
protection in the Far North, and recommends the follow-
ing:

(1) That the committee not approve the Fort Albany
First Nation request for expense reimbursement.

(2) That live audio streaming of the committee’s meet-
ings in Sioux Lookout, Thunder Bay, Chapleau and
Timmins be made available on the Legislative Assem-
bly’s website.

(3) That the clerk, in consultation with the Chair, post
information regarding the availability of live audio
streaming on the Ontario parliamentary channel, the Leg-
islative Assembly website, and the Canada NewsWire.

(4) That the committee agree to meet from 9 a.m. to
6 p.m. on Thursday, August 6, 2009.

(5) That the committee clerk, in consultation with the
Chair, be authorized prior to the adoption of the report of
the subcommittee to commence making any preliminary
arrangements necessary to facilitate the committee’s
proceedings.

That’s the second report.

The Chair (Mr. David Orazietti): Thank you, Ms.
Mitchell. Any questions? Mr. Bisson?

Mr. Gilles Bisson: Again, | don’t want to take the
presenters’ time, because we have limited time for pres-
entations, but just for the record, if this committee was
not going to travel to those far north communities, | think
it’s incumbent upon us to assist those communities that
are having difficulty financially to make it to committee
hearings wherever they might be.

There was a request from Fort Albany. That com-
munity is under administration. They don’t have the
dollars. It’s not unlike other requests that we had at other
committees. | know of other bills where the committees
have accepted the travel costs for somebody to come to
committee. | think it’s really sad that we’ve said no to
this community because it is one of the communities
affected by this bill. In fact, it’s one of the communities
that negotiated an IBA with De Beers. We might have
been able to learn something from their perspective,
because they were one of the final holdout communities
on the IBA that was signed there. So at the very least, we
should have paid travel.

The second point is, the compromise was to provide
live audio streaming. | would welcome that attempt. The
only problems are (a) there are not a lot of computers in
those communities because most people are impover-
ished, and (b) there’s not any Internet or high-speed to
make it work in the majority of those communities.

Again, the bill is going to affect those people—not
able to get the committee there, not able to travel them
down, and audio streaming, unfortunately, is not going to
work in all these communities, so therefore, I’ll vote
against that particular amendment.

The Chair (Mr. David Orazietti): Mr. Mauro?

Mr. Bill Mauro: Just in regard to the Fort Albany
remark, | think it’s important for us as well to get on the
record that there was a community outreach session held
in Fort Albany, | think on July 10. So there was an
attempt made to at least engage them further than beyond
just this formal process.

Mr. Gilles Bisson: For the record, that was not on the
consultations from this committee. That was from the
ministry, which is a different thing. The chief and council
made a request. They don’t make that request because
they just feel like going out for a trip one day. They do it
because they have something they want to provide or
they want to participate in. We should have accepted that
request. We’ve done it in the past. Again, I’d just on the
record say it’s wrong. If we’re not going to travel by
committee to the far north communities, the least we can
do is provide assistance where requested.

0910

The Chair (Mr. David Orazietti): Mr. Hillier.

Mr. Randy Hillier: We had a fulsome discussion and
debate, and we’re here for committee now to listen to
people. This discussion right now is only a half dis-
cussion and a half debate. We’ve looked at the merits and
the value, the subcommittee report is on the table, and |
think we should proceed along and listen to the delega-
tions that are here.

The Chair (Mr. David Orazietti): Thank you. Ms.
Mitchell?

Mrs. Carol Mitchell: Just a short comment. The
day’s hearings have been extended to give everyone who
wanted to speak today the opportunity. | appreciate that
there was consensus reached on that. The audio stream-
ing was another way of communication that we brought
forward, and then we put out further advertisements,
acknowledging that, in fact, was in place for all com-
munities. Also, the ability to teleconference if people
want to make presentations that way is available as well.
I just wanted to get that on the record, Chair.

Mr. Gilles Bisson: Not to belabour the point, Chair,
just the last comment. | appreciate Mr. Hillier’s inter-
jection. In fact, I’ve made it very clear that | don’t want
to hold up this committee in the morning because we’re
here to listen to people. But these bills are going to affect
those communities in a very direct way, both the Mining
Amendment Act and the Far North Act. | think it was
incumbent upon us to, as much as humanly possible, be
inclusive in our consultation, and | feel this process is not
going to provide that, so therefore | ask for a vote.

The Chair (Mr. David Orazietti): Okay. A recorded
vote has been called for for the subcommittee report.

Ayes
Brown, Colle, Hillier, Kular, Mauro, Mitchell.

Nays
Bisson.

The Chair (Mr. David Orazietti): The report is
carried.
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MINING AMENDMENT ACT, 2009

LOI DE 2009 MODIFIANT
LA LOI SUR LES MINES

Consideration of Bill 173, An Act to amend the
Mining Act/ Projet de loi 173, Loi modifiant la Loi sur
les mines.

FAR NORTH ACT, 2009
LOI DE 2009 SUR LE GRAND NORD

Consideration of Bill 191, An Act with respect to land
use planning and protection in the Far North / Projet de
loi 191, Loi relative a I’'aménagement et a la protection
du Grand Nord.

ONTARIO REAL ESTATE ASSOCIATION

The Chair (Mr. David Orazietti): Let’s move to our
presenters here on Bill 173 and Bill 191. First up we have
the Ontario Real Estate Association. Good morning and
welcome to the Standing Committee on General Gov-
ernment. You have 15 minutes for your presentation and
five for questions from all three parties; the time will be
divided. Please state your name for the purposes of our
recording Hansard and you can begin your presentation
when you like.

Ms. Barbara Sukkau: Barb Sukkau.

Mr. Jim Flood: Good morning. I’m Jim Flood.

Mr. Peter Griesbach: Good morning. My name is
Peter Griesbach.

Ms. Barbara Sukkau: Good morning again. My
name is Barb Sukkau and I’m the chair of the Ontario
Real Estate Association’s government relations com-
mittee. | want to thank you for the opportunity to present
on Bill 173, the Mining Amendment Act, 2009. Joining
me today are Jim Flood, OREA’s director of government
relations, and Peter Griesbach, one of our members who
has been adversely affected by the current Mining Act.

By way of introduction, the Ontario Real Estate Asso-
ciation is one of the province’s largest trade associations,
with over 47,000 member real estate salespeople and
brokers. OREA was founded in 1922 to organize real
estate activities and develop common goals across the
province. These goals include promoting higher industry
standards and preserving private property rights.

Let me begin by saying that OREA is generally
supportive of Bill 173. In our opinion, Bill 173 makes
important progress towards stronger, better-defined prop-
erty rights in our province. In particular, we are encour-
aged that section 15 of Bill 173 withdraws all mining
rights from southern Ontario in areas where mineral
rights are owned by the crown but surface rights are held
privately.

As many of you know, southern Ontario was the
region of greatest contention between prospectors and
property owners. Removing mining rights on privately
held land will stop the proliferation of confrontations
between prospectors and property owners in the region.

Additionally, we commend Minister Gravelle for moving
quickly after the bill’s introduction to issue a mining
rights withdrawal order for southern Ontario. This timely
withdrawal order avoided what would have been a rush
by prospectors to stake out as many claims as possible in
southern Ontario as Bill 173 awaited passage.

In the area of prospector certification, OREA is
pleased to note that Bill 173 reaffirms mandatory licens-
ing. This section also now requires that licensees take a
prospectors’ awareness program as a condition of obtain-
ing or renewing a prospecting licence. We believe that an
effective licensing and continuing education regime will
ensure that prospectors have a minimum level of training
and are aware of the mining rights and restrictions that
flow from the Mining Act. To complement the manda-
tory prospector course, OREA recommends that the
ministry include a section that reviews the obligations
that prospectors have to surface rights holders under the
Mining Act and be required to carry appropriate liability
insurance.

In northern Ontario, OREA believes that Bill 173 has,
for the most part, found the right balance between ensur-
ing a strong and vibrant mining industry and protecting
the private property rights of northern Ontario property
owners. In particular, OREA supports subsection 46.1(1),
which requires prospectors to give notification of a claim
to property owners within 60 days of making the appli-
cation to record the claim. This requirement encourages
ongoing dialogue between the prospector and the prop-
erty owner, which will reduce confrontations and im-
prove collaboration to ensure that damage to the property
is limited during the initial exploration.

OREA is also pleased to see the inclusion of map
staking in Bill 173, a recommendation that OREA made
during the most recent Mining Act review process. As
you are no doubt aware, traditional methods of prospect-
ing are often destructive and intrusive to private property.
Map staking removes the need to cut down trees or knock
down fences when a prospector stakes a claim.

Although OREA commends the government for the
aforementioned measures under Bill 173, we do have a
few concerns with the legislation and the regulation-
drafting process moving forward.

First, OREA notes that the purpose of Bill 173, as set
out in section 2, does not mention or affirm the rights of
surface rights owners. Therefore, we strongly recom-
mend that section 2 be amended to include wording that
recognizes and affirms the rights of surface rights
holders, as has been done for aboriginal and treaty rights.

Second, as with most pieces of complex legislation,
details on how specific measures contained in Bill 173
will be implemented have not yet been formulated.
OREA therefore urges the Ministry of Northern
Development and Mines to post all draft regulations on
the environmental registry for comment by stakeholders.
This will allow stakeholders to review and critique how
the government envisions implementing specific amend-
ments to the existing Mining Act. We look forward to
reviewing these draft regulations and providing com-
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ments as necessary. REALTORS know that if we take
the time to get the new Mining Act right, it will save
enormous amounts of resources in the future.

OREA is also concerned about section 12 of Bill 173,
which amends the “restricted lands” section, or section
29 of the existing Mining Act. OREA does support the
current list of restricted lands that are covered under the
legislation. However, we suggest that the list be ex-
panded to designate farms as being restricted from
mining claims. According to the 2006 census, 2,479
farms encompassing a total area of one million acres of
land are located in northern Ontario. OREA believes that
the property rights of farm owners deserve the same level
of protection that was initially granted under the original
Mining Act and that is now afforded to other property
owners under section 29.

OREA is also concerned about the arbitrary powers
given to the directors of exploration pursuant to section
78 in the proposed legislation. While the concept of
exploration permitting is sound, there should be some
avenue of appeal available for surface rights owners.

Lastly, OREA is concerned about subsection 29(2)
under the “restricted lands” section of Bill 173. In our
opinion, subsection 2 creates a loophole for prospectors
to stake out a claim and apply for permission to record
the claim from the minister afterwards. OREA believes
this section may lull or confuse many Ontario property
owners into believing that their land is restricted from
prospecting. OREA strongly believes that lands listed
under section 29 should be completely off limits from
staking until permission from the minister is given.
REALTORS urge the minister to clarify through regu-
lations under what specific circumstances subsection 2
can be used by a prospector to apply to the minister for
approval for a previously staked claim. We look forward
to reviewing the regulations for subsection 2 to ensure
that there are not loopholes to circumvent the aim of
creating a restricted-lands list in the new Mining Act.

Despite these shortcomings, OREA reaffirms its
support of Bill 173 and the important steps towards
strengthening private property rights it makes. However,
the process is not yet complete. As the government drafts
regulations to implement Bill 173, OREA urges it to
continue to strengthen and define property rights as they
relate to surface rights holders.

Bill 173 is an excellent opportunity for all of our
elected officials to stand up and commit themselves to
supporting Ontarians’ right to use, benefit from and
transfer their property.

Thank you for the opportunity to present to the com-
mittee today, and we’d be happy to take any questions.
0920

The Chair (Mr. David Orazietti): Thank you. Mr.
Barrett.

Mr. Toby Barrett: Just a brief question, and | think
Mr. Hillier has some questions. | fully support OREA’s
position on property rights and have done so for many,
many years, actually. Do you feel there is—in this legis-
lation, does it reinforce or build on any different

definition of property rights? You mentioned property
owners in southern Ontario. Is there a different appli-
cation for treaty holders or aboriginal people? Do they
have a different set of property rights in your view? Is
this going to be a problem?

Ms. Barbara Sukkau: I think our goal or what we
would like to see is the reaffirmation of property rights in
general. Everybody should be treated the same, so if
there are special concessions in the act for the aboriginal
and the treaty rights, these surface holder rights should
have the same value as everybody else’s.

Mr. Toby Barrett: Okay, thank you.

The Chair (Mr. David Orazietti): Mr. Hillier, go
ahead.

Mr. Randy Hillier: Thank you very much for being
here. Just a few questions—and, of course, as a pro-
ponent of property rights as well, | am a little bit puzzled:
You said in your presentation that this offers better
protection for property rights and you make mention of
the surface rights and mineral rights. This act does not
grant property rights; it does not unify those mineral and
surface rights; it just deems withdrawal of prospecting
from those. Do you think that’s an improvement, where
you’re just deeming withdrawal and not reunifying those
surface and mineral rights?

Ms. Barbara Sukkau: Peter, do you want to answer
that?

Mr. Peter Griesbach: Thank you, Mr. Hillier. The
notion of reuniting property rights has been sort of in the
background over the last year or year and a half, and |
know that it’s one that you’ve promoted. The reality is
that if you were to reunite the property rights, then they
could be disunited or sold off again, and then you ask to
have them reunited at some point in the future and back
and forth. We think the solution that the government’s
come up with for that issue is adequate by withdrawing
mining rights.

Mr. Randy Hillier: And the other notion here of the
people in southern Ontario having different rights
conferred from people in the north—of course, those
mineral rights are not being deemed withdrawn under
this act, as they are in the south. Do you not find some
conflict or difficulty with that?

Mr. Jim Flood: I think it’s probably a reflection of a
different economic reality. Mining is a very small, in-
significant business in southern Ontario; it is a very large,
very important business in northern Ontario. | think the
legislation reflects that difference.

The Chair (Mr. David Orazietti): Thank you, that’s
time. Mr. Bisson, questions?

Mr. Gilles Bisson: Yes, just a very quick one. On
section 29 on page 4 of your submission you’re saying
you’re concerned that section 29(2) allows a back door
for prospecting. 1’d like you to explain that, because what
subsection (2) does, as | understand it, is provide the
crown the ability to do right-of-ways for hydro. Explain
that a bit to me, please. Where do you see the loophole
being created?

Mr. Peter Griesbach: The loophole would be that
there would be an opportunity to lay a claim down on top
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of properties or parts of parcels that should be exempt or
not included in the act. At that point, then, it appears to
be a ministerial decision as to whether or not those
properties would be included or excluded from the claim.

Mr. Gilles Bisson: And on the other issue, where
you’re talking about mandatory licensing, there’s an
amendment you’re asking for to affirm and recognize the
rights of property holders—hang on a sec; | made a note
here—but you’re making them akin to those of First
Nations on treaty. | think that’s a pretty big step,
wouldn’t you say, treaty rights versus a property right?

Mr. Jim Flood: No, I think what we asked for was a
recognition of the rights of surface property owners to be
put in the purpose section of the legislation.

Mr. Gilles Bisson: You’re not asking for something
akin to a treaty right.

Mr. Jim Flood: No. We want it in the purpose
section.

Mr. Gilles Bisson: Thank you. That’s all I’ve got.

The Chair (Mr. David Orazietti): Thank you.
Questions? Mr. Brown.

Mr. Michael A. Brown: Thank you for appearing.
Your association has done great work in advocating for
the people of Ontario who own real estate and wish to
purchase real estate and rent real estate. We appreciate
very much you coming and bringing your point of view
here.

I have a question regarding your point about farms. |
would like a further explanation about the particular issue
related to the roughly 2,500 farms we see. Could you
help me with that?

Ms. Barbara Sukkau: We’re a little confused about
that as well because in the original act, apparently the
farmlands were included. Now, all of a sudden, in the
new legislation, they are not included under the restricted
land. We would like some clarification and we would
like that to be included in the act as well, as restricted
land.

Mr. Michael A. Brown: Insofar as restricted—insofar
as staking is concerned? Is that what you’re talking
about?

Mr. Jim Flood: Yes.

Mr. Michael A. Brown: All right. We will seek to get
some clarification about that, but my understanding is
that all private property would be treated the same in
southern Ontario. A farm is obviously private property. |
will seek to find out a little bit more and we’ll get back to
you on that one. We appreciate your presentation and
take your views very seriously.

Ms. Barbara Sukkau: Thank you.

The Chair (Mr. David Orazietti): Thank you. That’s
time for your presentation. We appreciate you coming in
today.

ONTARIO FOREST INDUSTRIES
ASSOCIATION

The Chair (Mr. David Orazietti): Our next presen-
tation is the Ontario Forest Industries Association. Good

morning. Welcome to the Standing Committee on
General Government. As you know, you have 15 minutes
for your presentation and five for questions, so you just
need to state your name for Hansard and you can get
started.

Mr. Scott Jackson: Thank you, Mr. Chair. My name
is Scott Jackson. | am the manager of forest policy for the
Ontario Forest Industries Association. | have a degree in
environmental biology from Queen’s University and a
master’s in forest conservation from the University of
Toronto.

Earlier this week the OFIA and the Canadian Lumber-
men’s Association, a provider of internationally recog-
nized world-class grading and inspection services, joined
forces under the umbrella of a single organization. Our
association represents over 70 members and includes
manufacturing companies ranging from large multi-
national corporations to small, family-owned businesses
that produce a broad range of products, including pulp,
paper, paperboard, lumber, panelboard, plywood and
veneer. We also represent members of the wholesale and
export sector, forest management companies, lumber
operators and more.

First off, 1 would like to express my thanks for the
opportunity to present the thoughts and concerns of the
Ontario Forest Industries Association today. As you are
likely aware, the OFIA was a member of the far north
advisory council established by the Minister of Natural
Resources and has had some significant reservations with
the government’s approach to this bill since the outset,
many of which were raised during deliberations at
council meetings. What you will hear this morning is a
reiteration of the OFIA’s main positions and concerns,
concerns that have not changed since the initiative to
permanently protect over 50% of Ontario’s northern
boreal region was announced by the Premier on July 14,
2008.

What you will not hear from the OFIA is double-talk
or backtracking on any of our previous positions or
concerns. Unlike many other groups that showed outright
support for the government’s announcement last July and
recently for Bill 191 through media releases, editorials
and quotes on the MNR website, the OFIA has remained
consistent on its positions and concerns with this initia-
tive. In fact, the OFIA is one of the few organizations
that participated on the advisory council that did not
provide public support for Bill 191 on the MNR website
following first reading. That is because the OFIA has
never supported Bill 191. More specifically, the OFIA
has never supported the government’s societal and
political objective to permanently protect over 50% of
the northern boreal region.

The reason that we never supported the government’s
announcement or Bill 191 is based on some fairly
straightforward and fundamental premises. On July 14,
2008, the Premier of Ontario announced that he would be
protecting a minimum of 225,000 square kilometres, or at
least 50% of the northern boreal region, and that this area
would be permanently protected, and these areas would
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not be open to development outside of tourism or tra-
ditional aboriginal uses. There is no misrepresenting
these statements: The government vision was, and is, to
have at least 50% of the region in permanently protected
parks.

The OFIA does not support permanent protection of a
minimum of 50% of the region. There is no scientific
rationale to support the permanent protection of at least
50% of the northern boreal. The decision to permanently
protect at least 50% of the area, or the 225,000 square
kilometres, was a unilateral, political decision made by
the government of Ontario to satisfy southern special
interests.

In fact, the concept of permanent protection does not
even line up with some of the government’s own stated
objectives and is based on incomplete information,
notably when it comes to forests and carbon sequestra-
tion.

0930

On July 14, 2008, the Premier’s media release stated,
“Permanently protecting these lands will also help a
world wrestling with the effects of climate change, as
they are a globally significant carbon sink.” The accom-
panying backgrounder went on to state, “Ontario Fights
Climate Change by Protecting Carbon-Absorbing For-
ests: Ontario’s far north boreal forest is one of the last,
great, undeveloped spaces on the planet and a vital
carbon sink.”

What the Premier’s statements failed to mention is the
following. Firstly, protecting forests, as proposed by the
Premier’s press release, is not the preferred method of
carbon sequestration. Sustainable forest management,
including harvest and renewal activities, can contribute to
the mitigation of climate change to a greater extent than
protecting forests.

Please don’t take my word for it. According to the
Intergovernmental Panel on Climate Change, the IPCC,
considered by many to be the authoritative voice on
issues related to climate change, “In the long term, a
sustainable forest management strategy aimed at main-
taining or increasing forest carbon stocks, while pro-
ducing an annual sustained yield of timber, fibre or
energy from the forest, will generate the largest sustained
mitigation benefit.” In an article published in the Forestry
Chronicle, scientists concluded, “If one is truly con-
cerned about the risks to the environment from climate
change, then the case can be made that logging of sus-
tainably managed forests should be encouraged.” Even
the Ministry of Natural Resources recognizes the value of
forestry and forest products, stating, “The carbon stored
in Ontario’s forest products this century is 4 to 5 times
greater than the carbon stored in our forests.”

The protectionist approach outlined last July, which is
clearly embedded in Bill 191, is not consistent with
science or even with the government’s own objectives
regarding climate change. When it comes to forests and
forestry, setting aside 50% in parks is not the best means
of combating climate change.

Secondly, the Premier’s announcement has a distinct
focus on forests and the need for their protection in order

to sequester carbon, as opposed to other ecosystems,
most notably peat lands. Yet, according to findings of the
Ministry of Natural Resources, the carbon stock, or
carbon locked up in peat lands in the far north, is nine
times greater than the carbon stored in Ontario’s far north
forests. In addition, the far north peat lands sequester 11
times more carbon on an annual basis than far north
forests.

The unscientific, unsubstantiated objective of perman-
ently protecting over 50% of the northern boreal region is
a significant concern to the OFIA. Our association is also
very concerned that the government’s commitment to
protect over 50% of the northern boreal region is very
consistent with the objectives of numerous Toronto-
based environmental campaigners.

The government of Ontario took the advice of certain
environmental special-interest campaigners during the
development of the Endangered Species Act. Again,
don’t take my word for it. These environmental cam-
paigners, with support and funding from the Ivey Foun-
dation, have described how they controlled the develop-
ment of the Endangered Species Act in a document titled
The Making of Ontario’s New Endangered Species Act:
A Campaign Summary Report, which is included in your
package. The government of Ontario listened to these
groups and passed an act that cannot be implemented. |
urge you not to make the same mistake. Do not continue
to support the objective of these Toronto-based special
interests.

The government needs to reconsider its unscientific,
unsubstantiated position to permanently protect a mini-
mum of 50%, or 225,000 square kilometres, of the north-
ern boreal region and replace this with a more pragmatic
approach that provides First Nations with an opportunity
to lead far north land use planning, free from artificial
constraints.

Some of you may see any industry opposition to the
minimum 50% protection as a lobby effort to open up the
entire northern boreal to development. Some special
interests may even try to tell you this directly. This is a
false sentiment. In fact, none of our members currently
operate in the far north.

What the OFIA does support is an approach to land
use planning in the far north that truly recognizes the
interests of First Nations, the development of a land use
planning process that is First Nations-led and that not
only allows First Nations to determine what is to be pro-
tected but also allows them to determine what “protec-
tion” means. First Nations must play a leading role in
setting both economic and conservation objectives. The
unilateral imposition of a minimum of 50% permanently
protected parks is not consistent with this vision, and
again, is not supported by the OFIA. It sets a dangerous
precedent that will unnecessarily frustrate any desire for
sustainable economic development or the true con-
servation of the region.

Given our concerns, the OFIA does not support Bill
191. Further, based upon the opposition provided by
NAN through their resolution and communications to the
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government, the OFIA supports NAN’s request for the
withdrawal of Bill 191.

I would like to thank the committee for your time and
for the opportunity to be here today. | am happy to pro-
vide clarification on any of our positions and answer any
questions you may have.

The Chair (Mr. David Orazietti): Thank you for
your presentation. Mr. Bisson, questions?

Mr. Gilles Bisson: | guess my first part would be a
question. For the OFIA to take this position is a bit—how
would you say it?—not in the norm. Normally, the OFIA
is known as an organization that tries as much as possible
to work with the government of the day to make happen
what has to happen in the public policy realm in a way
that makes some sense. Am | detecting a strong sense of
frustration here?

Mr. Scott Jackson: You are indeed, and | do appre-
ciate the comment. We do have a very strong history of
being proactive, working with government and other
groups where there is informed, engaged, open and trans-
parent dialogue. | think a high degree of the frustration
you’re hearing today is that there was absolutely no
dialogue with one of the fundamental pillars of this
legislation, or this proposed bill, which is the unilateral
decision to protect 50% in permanently protected parks.
There was no discussion. There was no discussion with
the far north advisory council around this. It was taken as
a given. It was handed down to us as a decision, and we
were left to deal with it. So, yes, there is certainly an
element of frustration.

Mr. Gilles Bisson: | know from discussions I’ve had
with First Nations organizations such as NAN that
they’re fairly upset because they see that part of the
province as being the territory that they control and the
government has unilaterally, as you would say, imple-
mented a process that at the end of the day they’re not
going to be in control of. It’s refreshing to see that you’re
actually supporting the First Nations in the sense of
having good land use planning.

If this doesn’t work, what would you see in its place? |
think we’re all after the same goal: You want to have
sustainable development, you want to protect the
environment and give First Nations the ability to have
economic development. What model would you choose if
you had to choose a model?

Mr. Scott Jackson: | think you need to start from a
position of withdrawing the decision to permanently
protect 50%. | don’t think you can tell any organization,
association, community or individual that they have full
say in land use planning when the starting position is that
over half of it will be off limits and they’re not allowed
to make a decision on it. So certainly you need to
withdraw that. There were some recommendations that
did come out of the advisory council, such as an inde-
pendent board with at least half First Nations represen-
tation, which would, if you were willing to start with a
blank slate, I think, give them an opportunity to have the
input that they require, both at a regional and a com-
munity level. But | think what we need to do here, in

support of NAN’s resolution, is withdraw Bill 191 and
start with some open, transparent dialogue as to how to
approach this—

Mr. Gilles Bisson: And if you had to say how much
of the territory that we’re talking about is undeveloped
now, in percentages—

Mr. Scott Jackson: | don’t have those statistics at my
fingertips.

Mr. Gilles Bisson: Would 99.9% be close enough?

Mr. Scott Jackson: Yes, | believe so. But again, the
forestry sector in Ontario, the OFIA, does not currently
operate in the far north.

The Chair (Mr. David Orazietti): Thank you, Mr.
Bisson. Questions? Mr. Mauro.

Mr. Bill Mauro: Mr. Jackson, thank you for being
here today. We appreciate your comments.

I’m sure the OFIA is aware, and as Mr. Bisson has just
referenced in his last comment, that currently in what is
described as the far north there is almost no economic
activity occurring on almost all of the land. I think it’s
fair to say that, and | think most people would agree. So
what we see happening here through this proposed
legislation is an ability to put in place a formal process
that’s going to allow economic development to occur on
a significant portion of land in the far north.

I think one of the things that we all hear on a regular
basis, as members in all parties, I’m sure, is that what
industry is looking for when they’re looking to expend
funds—especially when you think about mining in a
preliminary way, long before they have an ability to
recoup any of their investment, if they ever will recoup
any of their investment—is some certainty on a go-
forward basis in terms of their ability to establish an
ongoing business concern. So what we see as occurring
here through the community land use planning process is
creating a vehicle through which that certainty will be
able to evolve for businesses on a go-forward basis on
50% of the land up there. 1I’d be interested in your
comments on that, given that currently, as it stands, there
is basically no activity occurring in the far north.

Mr. Scott Jackson: Thank you for the question. |
guess | am a little bit confused. I do not see anywhere in
either the Premier’s announcement or the legislation
where it says 50% of the land will be open to develop-
ment. That’s not what it says. It says a minimum of 50%
will be permanently protected. On top of that, what
happens when you implement, if you can implement it,
your Endangered Species Act? How much land does that
take away from the remaining, say, 49%?

I’m also concerned that outside of the 50% minimum
permanent protection, there are no economic objectives
stated in the legislation. In fact, in the list of objectives,
economic development comes last, and there are no
numerical targets associated with it. | would think that an
approach that is truly directed at economic development
would at least have some objectives or targets in terms of
what the government wants to achieve in terms of
economic development. The legislation does not.
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I do agree that certainty is required to a degree, but if
that certainty is that there really is no possibility, or
limited possibility, for economic development, | would
not see that as success.

Mr. Bill Mauro: You spent a fair bit of time in your
deputation talking about the percentage of land available.
When we think about it in the context of mining, even if
tomorrow there were to be 10 mine sites established that
could go into production next week, mining on a general
basis—and we’re all very supportive of it. | can tell you,
coming from the community of Thunder Bay, it’s a
staging point for much mining activity. It’s a strong
economic contributor to our community. But most people
recognize that mining establishes and requires a very
small footprint. We can look at the De Beers mine, we
can look at several—I apologize; I’m forgetting the name
of the one, the Mussel—

Mr. Gilles Bisson: Musselwhite.

Mr. Bill Mauro: The Musselwhite mine, thank you.
They require a very small footprint when it comes to
what they require in terms of a percentage of a land mass.
So when we’re thinking about what may come to be
probably the three primary economic drivers in the far
north—forestry, mining and water power—I’d be inter-
ested in your comments on that, recognizing how little
land the mining situation would actually require.

Mr. Scott Jackson: | do not represent the mining
association or any mining company or organization, so |
guess my only comment to that would be that, yes, the
end result, the actual mine, may have a very small foot-
print, but the precursor to mining, which is prospecting,
I’m given to understand, actually requires access to quite
a lot of land base. If you were to take the Premier’s
commitment to permanently protect 50% and only allow
tourism and traditional aboriginal uses, what does that
mean for prospecting? | think you’re severely curtailing
it.

With respect to forestry, it can cover quite a large land
base. | think we’ve demonstrated in the area of the
undertaking that we can implement forestry in a very
sustainable manner. We have platinum-standard, world-
class standards for forest management, and we do so
without the permanent protection of 50-plus per cent of
the land base.

The Chair (Mr. David Orazietti): Thank you. That’s
time for that question. Mr. Barrett.

Mr. Toby Barrett: Thank you to the Ontario Forest
Industries Association. | hear what you’re saying, that
science and economic development seem to have taken a
back seat to politics and the advice of some lobbyists.

You indicate something that’s very important, as |
understand, for this government: the whole issue of
carbon dioxide, You’re suggesting that the two-by-fours
and two-by-sixes in my house sequester four to five times
the carbon that’s in the living forest. Further to that, there
is certainly direction from this government to replace
some of the electrical generation from coal with pellet-
ized wood.

This kind of legislation looks like it’s setting a pretty
serious precedent to restrain access in this part of On-
tario. Is this worrisome at all, as far as having you people
do what you do, which is plant trees, harvest trees? |
know you know how to pelletize. Is there concern there,
as far as you know?

Mr. Scott Jackson: | think there is, as | mentioned in
my presentation, a concern that this sets a very bad
precedent. We are discussing the far north, but | do think
it will put significant limitations on opportunities up
there.

I certainly was suggesting that science is on the side of
sequestering carbon in forest products, but | was certainly
more than suggesting; | was citing actual internationally
recognized scientific advice. So | appreciate the comment
that it was me, but it was also some fairly reputable,
recognized organizations that believe the same thing.

It has been a concern of ours since the get-go that
whenever carbon is mentioned, the words “protection”
and “forest” tend to go hand in hand. That’s where we
see a disconnect between science and the government’s
messaging. So, yes, that is definitely a concern as well.

Mr. Toby Barrett: | think Mr. Hillier—

The Chair (Mr. David Orazietti): Thank you. Mr.
Hillier, go ahead.

Mr. Randy Hillier: Thank you very much for a clear
and concise presentation.

There are a few things that 1’d like to mention. First
off, I think you’ve captured it clearly: There are no eco-
nomic objectives to this bill. There is an idea of protec-
tion, but we really don’t understand what that protection
is, other than it is going to prevent opportunities for
somebody.

I want to get your comment on this. We see today that
AbitibiBowater has shut down a few more machines up
in the north; quite a number of people are out of work.
They’ve cited higher fibre costs. This bill—and I think
we need to take a look at the whole context, because you
mentioned the endangered species as well. Do you see
this sort of bill—these bills that are in front of us now
and those that have been passed—increasing the regu-
latory costs and increasing the fibre costs, putting our
forest industry out of work in the north? Is that a sig-
nificant contributing factor?

Mr. Scott Jackson: Thank you for your question.
Given the fact that this proposed bill focuses on the far
north, where we do not currently have operations, | do
not see it as having any immediate direct impacts on fibre
costs in the area of the undertaking.

Mr. Randy Hillier: 1 should interject for one minute.
I know that you’re not in there now, but you are also
limiting your marketplace and your opportunities—I
think you used the words “limiting opportunities”—down
the road. So | want to look a little bit beyond just today
for the forest industry.

Mr. Scott Jackson: | wouldn’t qualify them as “our”
opportunities. 1 would qualify them first and foremost as
First Nations opportunities. Based on experience, would
the unilateral imposition of this 50% permanent parks—
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and | should mention that the announcement was also in
interconnected areas. Should it be implemented, it will
depend partially on how it is on the ground, but | have
very little doubt that it will increase costs for anyone who
desires to operate in those areas, beyond what it would
otherwise.

As an example, if this is interconnected areas, there is
often a lot of resistance to allowing roadways, even
limited access, through those areas to connect com-
munities with their markets. If you have to go around
these parks, there is a significant additional cost. Road
construction is a very high cost to the industry. | do think
that from the get-go, out of the gates, this bill is setting
up forestry costs to be higher than they need to be, for
sure.

Mr. Randy Hillier: Thank you. I just want to add that
it’s interesting as well that you used words that we don’t
often see in democracy. Words such as “unilateral,”
“arbitrary” and “no dialogue” are not words that we
generally associate with democracy, and we need to take
that into consideration.

Thank you.

The Chair (Mr. David Orazietti): Thank you for
your time and for coming out for your presentation.

Mr. Scott Jackson: Thank you very much.

JOHN EDMOND

The Chair (Mr. David Orazietti): Our next pres-
entation: John Edmond. Mr. Edmond, good morning.
Welcome to the Standing Committee on General Gov-
ernment. You have 15 minutes—

Mr. John Edmond: I’'m sorry. I’'m having a little
difficulty hearing, Mr. Chairman.

The Chair (Mr. David Orazietti): | said good
morning and welcome to the Standing Committee on
General Government. You have 15 minutes for your
presentation. If you could state your name for the pur-
poses of Hansard, you can begin when you’re ready.

Mr. John Edmond: Mr. Chairman, thank you very
much for giving me the time this morning. | see that I’m
the only unidentified presenter. I didn’t mean to be a
mystery guest, and so I’d better identify myself immedi-
ately. | believe you may have my brief by now, but | am
a lawyer with a professional interest in public law, which
includes constitutional and aboriginal law. | practise as a
sole practitioner in Ottawa.

I want to make some comments—and I’'m very hon-
oured, by the way, to be amongst this august company
that | see on the agenda today. It’s very flattering to be
included.

Mr. Gilles Bisson: You may not feel that way after
we ask questions.

Mr. John Edmond: We’ll see what happens then.

I have filed a brief, and | understand that Mr. Day has
kindly distributed that to you all, although of course you
won’t have had a chance to look at that. So what I’'m
going to say today will highlight the points in that brief,
and | hope you’ll have a chance to review the brief at

your leisure, not that | expect you’ll have much of that
over the next week or so.
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First of all, I’'m speaking only to Bill 173 and I'm
speaking only to the aboriginal consultation portion of
that bill, which is a very significant part of the bill. My
perspective is that of someone, as | say, who has some
familiarity with public law and the consultation and
accommodation requirements that have been set down by
the Supreme Court. | don’t claim expertise in the mining
industry, and | leave the question of the effects of this bill
on the industry to those with that expertise. I’m sure
you’ll have no shortage of sound advice on that score,
both from the industry, from First Nations and Metis
groups, and from others.

I also should point out that I’m here on my own; |
represent no client in coming here, and no interest. My
interest is to offer what | hope is constructive com-
mentary on this bill so as to ensure that the bill—I hope
this doesn’t sound too pretentious, but | hope to see that
our laws are clear, workable and in accordance with con-
stitutional principles. On that score, as regards the
consultation aspect of this bill, I think the bill still needs
some work.

The starting point of the duty to consult is this: The
Supreme Court has told us that there is a duty to consult
with aboriginal peoples before any step is taken that
might interfere with, for example, a First Nation’s treaty
right to hunt, trap or fish on their traditional lands. By
“traditional lands,” | mean the lands encompassed by the
treaty to which they are a party. | assume this is the
reason that so much of Bill 173 is devoted to the duty to
consult; it’s a very major portion of the bill.

I think there’s room for some improvement or sig-
nificant clarification in this area. The difficulty is this,
and | think it can be stated very briefly: On the one hand,
the Supreme Court of Canada has made it clear that the
duty is that of the crown and cannot be delegated; that is,
it can’t be delegated to third parties—to industry pro-
ponents, applicants for mining development, exploration
and so on. The bill does seem to acknowledge that in
certain places, but it goes on, in my respectful view, to do
just what the court says that it should not; namely, to
require proponents to do the consultation.

The danger in this is that, in my view, it will lead to
serious uncertainty as to whether consultation has been
done and done properly. In most cases, even when things
aren’t done in complete conformance to the law, they
often go smoothly, but the fact is that when things un-
ravel, that’s when the law comes into play and diffi-
culties arise. | think there is an opening for that in this
bill with respect to the fact that, in my view, the bill’s
approach to consultation does not find support in the
Supreme Court decisions.

I don’t want to read you anything lengthy, but I will
read you, if | may, just the critical part of one of the
Supreme Court judgments that govern this area of the
law. The court here had to address the question, “Is the
duty to consult that of the crown or industry?” and they
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said it is the crown that owes the duty to aboriginal
peoples. “The crown alone remains legally responsible
for the consequences of its actions and interactions with
third parties that affect aboriginal interests. The crown
may delegate procedural aspects of consultation to
industry proponents seeking a particular development,”
and | emphasize “procedural aspects.” That’s actually a
phrase that is picked up in the legislation in section—I
believe it’s section 82(9) where the authority for the
regulations lies. “The crown may delegate procedural
aspects of consultation to industry proponents.... How-
ever, the ultimate legal responsibility for consultation and
accommaodation rests with the crown. The honour of the
crown cannot be delegated.” “Honour of the crown” is a
term of art that has been around in aboriginal law deci-
sions for over 100 years, and the honour of the crown
cannot be delegated. This is the basis for the duty to
consult. They go on to say that third parties “cannot be
held liable for failing to discharge the crown’s duty to
consult and accommodate.”

So procedural aspects may be delegated, but when it
comes, | suggest, to understanding the concerns of the
aboriginal group in question and attempting to find an
avenue to reasonable accommodation with those
concerns, the crown must be there, it must be present, it
must be engaged. This seems to have been recognized in
that part of the bill which deals with regulation-making,
as | mentioned earlier. It says that regulations may be
made—and I’ll just excerpt it—"requiring consultation
with aboriginal communities in the prescribed circum-
stances and governing all aspects of aboriginal consul-
tation under this act,” and then it goes on, “and providing
for the delegation of certain procedural aspects of the
consultation.”

So far, so good. But when it comes to the operational
parts of the bill, I’ve identified five areas in the various
stages of the development of a mine, from an exploration
plan to the development to the mine production.

First of all, an exploration plan must include pre-
scribed community consultation. This is in section 40. |
have to acknowledge it isn’t clear, and the reason it isn’t
clear is that this statute is drafted in the passive: It never
says who is to be responsible for the consultation, but it
seems to me that this is not simply a bill drafted to direct
government as to what to do. So | take it that when it
talks about “prescribed circumstances,” it’s talking about
what a proponent will be required to do. So it appears to
me that the proponent may be held responsible for the
entire consultation.

A second place is also in section 40. For an explor-
ation permit, the director of exploration—this is a new
position—is to consider “whether aboriginal consultation
has occurred in accordance with any prescribed require-
ments.” | take it again that he or she is to determine
whether the proponent has done the consultation fully
and correctly. Again, because of the passive, we don’t
know that for sure, but | think it’s a fair inference.

Similar provisions apply to mine rehabilitation in
section 57 and to advanced exploration and commence-
ment of mine production in section 58 of the bill.

If the intent of this bill is to encourage relationship-
building by industry, | think that is highly commendable.
I actually published an article a couple of years ago about
obtaining approvals. It was a presentation to the Cor-
porate Counsel Association of the Canadian Bar Asso-
ciation. | said that it’s important for an industry pro-
ponent to be there with the First Nations right at the
outset; the first thing they should be doing is relationship-
building. But that’s not to be confused with consultation.
The consultation, as | interpret the—well, it’s not an
interpretation; it’s very clear from what the Supreme
Court said, which | read you, that the duty for consulta-
tion can’t be delegated.

It’s not a mere academic concern. For example, there’s
a case now, as | understand it, in Ontario where
relationship-building by a proponent was attempted and it
didn’t succeed in northern Ontario. My understanding is
that Ontario is currently the object of a lawsuit with
significant damages claimed for lack of consultation by
the government. I’m saying nothing about the merits of
the case, but this is the kind of problem that can arise.

I give an example in my brief of a situation where
only the proponent may have been involved in the con-
sultation, an agreement was reached, everything seemed
fine for a while and then it goes sour for some reason—
the economics change, perhaps—and the First Nation
wants out. | think it would be possible for a court to say,
“There has been no consultation and the agreement is
void.” | don’t have a precedent for that, but I think that’s
certainly a possible outcome. There may be another case
where the proponent has done everything to consult and
offer accommodation, but the First Nation or Metis group
wants no part of it and is objectively being unreasonable.
What the court has said in those circumstances is that
approval could be granted; there’s no veto.

Mr. Chairman, am | running out of time?

1000

The Chair (Mr. David Orazietti): You have a couple
of minutes.

Mr. John Edmond: Thank you. There’s no aboriginal
veto on these, once a reasonable accommodation has
been offered. But if the proponent is involved in the con-
sultation, or does the consultation, there is no recourse, in
my view, because in fact there has been no crown
consultation, and the result could be a veto by default.

There is an argument, of course, that if the proponent
is to benefit, the proponent should bear the burden. But
the fact is that before approval is given, the crown must
discharge its duty to the aboriginal group potentially
affected, and this is anchored in the honour-of-the-crown
doctrine owed to aboriginal people, the reason being—I
mean, it’s very basic. It’s the crown that signed the
treaties and it’s the crown that has the duty, then, to
ensure that the treaty rights are protected before approv-
ing conduct that may affect them.

Now, this workload on the crown, of course, could add
significant workload to government, but I suggest that if
Bill 173 is an attempt to pass that burden on to third
parties, the result will be uncertainty and undue risk for
both proponents and First Nations.
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In my brief, | indicate that these concerns could be
resolved if the bill provided first, by way of clarity, that
any aboriginal consultation that may be prescribed for a
proponent to conduct shall be limited to procedural
aspects, not just in the regulations but in the bill itself;
and secondly, that the minister shall be responsible for
the conduct of consultation that has not been delegated to
a proponent.

That’s my main submission, Mr. Chairman. If | have
another moment or two, | just have two subsidiary
points—

Interjection.

The Chair (Mr. David Orazietti): All right.

Mr. John Edmond: | just have two subsidiary points.
One is having to do with the purpose of the bill. The
words “including the duty to consult” are found in the
purpose of the bill, as if they were part of section 35 of
the Constitution Act. They are not. This confuses, |
suggest, what is written in the Constitution with what is
stated in judicial decisions. | think that needs attention.
This, by the way, is to be found also in section 3 of Bill
191; same problem.

My final additional point has to do with the general
prohibition against litigation arising from the Mining
Act. There is an exception to this with respect to con-
sultation. The Supreme Court has said that third parties
can’t be held liable for failing to discharge the crown’s
duty, so this liability would appear, if that Supreme Court
statement is to stand, to impose liability only on the
crown.

Thank you very much.

The Chair (Mr. David Orazietti): Thank you for
your presentation. Government’s questions first. Mr.
Brown.

Mr. Michael A. Brown: Thank you, Mr. Chair. |
appreciate very much you coming and providing us with
this legal advice on the bill. I want to assure you that the
government is working diligently to take all deputations
and considerations into account.

As we move forward, some of the territory that we’re
treading on is new for governments in Canada, or any-
where else, for that matter. We are cognizant that we
need to get this right. So we appreciate all your com-
ments, and we’ll clearly give them consideration.

Mr. John Edmond: Thank you very much, sir.

The Chair (Mr. David Orazietti): Okay, thank you.
Mr. Barrett.

Mr. Toby Barrett: Thank you, Mr. Edmond. You
refer to Treaty 9, which covers much of the far north, and
the reference with respect to the traditional lands, or the
lands that were ceded or surrendered—they still have the
right to pursue hunting, trapping and fishing and, as |
understand it, basically have no say with respect to
mining or lumbering or anything else unless it were to
impact hunting or trapping or fishing.

Has that treaty—and it is, | don’t know, 120 years old
or 100 years old; I’'m not sure. Has that treaty been
opened up at all since it was first written? Has it been
changed? Or does this legislation affect that treaty
somehow?

Mr. John Edmond: No, | don’t believe so. The
treaty—I can’t recall the exact dates. The only change is
that there was adhesion to the treaty for the most
northerly portion at a later date, | believe around 1930.
But apart from that, no, certainly the bill can have no
effect. It’s not possible for government to change the
treaty by legislation. The treaty is in fact protected in the
Constitution by section 35.

Mr. Toby Barrett: | guess one thing that would affect
this—as you’ve indicated, section 35 of the Constitution
Act, 1982, the charter, as far as duty to consult. On the
last page here, you referred to a court of appeal in the
Yukon where there’s no doubt that the duty to consult is
recognized as a constitutional duty. However, it con-
cludes that it is not a constitutional right. I don’t under-
stand what that distinction would be. Then again, when
we’re talking about duty to consult, this is strictly with
the crown, eh? This is not, say, with lumbering com-
panies or mining companies?

Mr. John Edmond: That’s correct. This was a crown
matter, so it isn’t directly relevant. It’s only relevant on
the point that the implication of the duty to consult is to
be found in section 35. My only point is that the way that
the purpose is written in the bill—section 2 and section 3
of Bill 191 indicate that the duty to consult is to be found
in section 35. It suggests that, and | just think that needs
clarification or redrafting.

Mr. Toby Barrett: And this duty to consult would be
strictly either the federal government or one of the pro-
vincial or territorial governments—

Mr. John Edmond: That’s correct. It is a crown duty,
as the Supreme Court has set it out. It’s interesting:
Consultation is something that has been around for a long
time, and duties to consult, in a broad sense, but it only
became focused on resource industries with a decision in
British Columbia called Haida and another called Taku
River Tlingit, where there were proposals made by
proponents—it was a forestry licence—and then this law
was carried over to apply to treaties, which is the case in
Ontario, with respect to Treaty 8 in northern Alberta in
2005 in the Mikisew Cree case.

Mr. Toby Barrett: Does it specify to consult with
whom? Of course we would assume either elected or
traditional chiefs, but would it be other organizations or
factions—

Mr. John Edmond: 1 think it’s clear that there’s no
duty to consult with every First Nation in the treaty. |
think it would be absurd to suggest that you have to
consult with 31 First Nations if you’re going to ask for
activity near one First Nation. In the Mikisew Cree case,
there was a road to be built. It wasn’t going to be on the
reserve, but it was going to be near the reserve. It was
going to affect several traplines, | think, belonging to
members of that band. The Supreme Court doesn’t make
it absolutely clear, but | think it’s reasonable to say that
the duty to consult requires the crown to consult with the
band that is reasonably affected, or it may be two or three
bands, if they in fact—I mean, it’s a matter of fact: Do
they hunt, trap or fish in the area that’s in question? If
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they’re a long way away and they have no connection
with that piece of land, the mere fact that they’re on the
treaty does not suggest that they—

The Chair (Mr. David Orazietti): Mr. Edmond, I’m
going to have to stop you there. Mr. Bisson, if you have a
quick question.

Mr. Gilles Bisson: | want to thank you for your pres-
entation. | thought your point in regard to clarifying the
duty to consult was one of the more concise ones I’ve
heard in a long time.

My quick question is, if you’re saying, then, that the
crown—and | agree with you—has a duty to consult and
can’t offload that to somebody else, if we do prescribe
procedurally, through regulation, what can be done by
industry, is that still subject to litigation, in your view?

Mr. John Edmond: | just think this needs to be in the
bill and not just in the regulations. Certainly if—these are
all in the passive voice—the regulations then went on to
say that the crown or somebody in northern development
and mines has to consult, then | suppose that my criticism
falls. But I think this should be clarified in the bill.

Mr. Gilles Bisson: Thank you.

The Chair (Mr. David Orazietti): Thank you very
much for your presentation and for coming in today.
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WORLD WILDLIFE FUND—CANADA

The Chair (Mr. David Orazietti): Our next
presentation is the World Wildlife Fund of Canada.

| just want to mention that down the hall to the right,
committee room 1 has been set up as an overflow room
for this room. The proceedings in here are televised, so if
anybody wanted to be in that room, they could watch.
Feel free to use that room if you’d like. That’s committee
room 1, out these doors, to the end of the hall on the
right.

Welcome to the Standing Committee on General
Government. You have 15 minutes for your presentation,
five for questions. You can start by just stating your
name for the purposes of Hansard. Begin when you like.

Mr. Monte Hummel: Thank you, Mr. Chairman. My
name is Monte Hummel. I’m president emeritus of World
Wildlife Fund—Canada, better known as WWEF, which is
not the World Wrestling Federation. My presentation is
regarding Bill 191.

By way of introduction, | thought I would make some
brief comments about who WWF is and who | am.

WWEF is the largest conservation organization in the
world, with five million supporters worldwide and a
global network active in over 100 countries, including
Canada. Our ultimate goal is to build a future in which
humans live in harmony with nature by, first of all,
conserving biological diversity; second of all, ensuring
the sustainable use of natural resources; and thirdly,
reducing pollution and the wasteful use of energy.

WWHF-Canada has 150,000 active supporters right
across Canada and offices in St. John’s, Halifax, Ottawa,
Toronto, Edmonton, Vancouver and Prince Rupert. We

have worked for over 40 years in the Arctic and in the
northern regions of the provinces. We are not opposed to
hunting or trapping or to industrial development such as
mining, forestry and water power. We have worked with
First Nations, Metis and Inuit to support initiatives,
especially conservation measures, that are championed
and led by them.

| personally was raised in the bush in northwestern
Ontario, in a hydro camp north of Kenora, at Whitedog
Falls. | worked my way through school as a canoe and
fishing guide on Ontario’s so-called far north Arctic
watershed rivers flowing into Hudson Bay and James
Bay. I’m a forester by training. For 30 years, 26 of those
as CEO, | have been WWF’s most senior contact for First
Nations, Metis and Inuit communities and | represented
WWF on the minister’s far north advisory council.

WWEF’s overall position on Bill 191 is as follows: We
strongly support Ontario’s far north initiative as origin-
ally envisaged by Premier McGuinty and announced by
him in July 2008. However, we believe that Bill 191
needs to be seriously amended to deliver on the Premier’s
vision and promise, especially his promise regarding a
new relationship with First Nations. In our view, if
amendments are not made to the bill, the very people
who are needed to lead this exercise will not have the
authority to do so, and it will fail.

WWEF supports Bill 191 provisions to protect at least
225,000 square kilometres of the far north, provided First
Nations lead in the identification of these areas and share
responsibility for their management, which is not
currently assured in the bill.

WWEF supports Bill 191 provisions that both economic
development and conservation measures be pursued
through community-initiated land use plans consistent
with a regional land use strategy, again, provided First
Nations lead in developing these plans and the strategy
and provided they are properly resourced to do so,
neither of which is assured in the current bill.

In order to accomplish the above, WWF strongly
supports the far north advisory council’s recommend-
ation for the establishment and functions of a planning
board, with equal representation from the government of
Ontario and First Nations, which is also not assured in
the current bill. I’ve attached to our submission a copy of
the far north advisory council’s report. | urge committee
members to read that report because it represents a rather
remarkable consensus of normally very diverse players.
Chris Hodgson, the president of the Ontario Mining
Association, and | have co-authored editorial comments
in support of the advisory council’s report.

Some details: Virtually all of the concerns outlined
above were also outlined in a July 16 letter to Premier
McGuinty from the Nishnawbe Aski First Nation over
the signature of Grand Chief Stan Beardy. I’ve attached
that letter as well. 1t’s on the public record now. The
Grand Chief specifically highlighted (1) First Nations
leadership in planning, (2) First Nations leadership in
protection, (3) an independent board, and (4) funding, or
what | refer to as being “properly resourced.” WWF
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supports each of these four points in principle, although
we hope that Bill 191 will be amended and changed to
accommodate these concerns rather than be withdrawn
immediately as requested by NAN.

Grand Chief Beardy cross-referenced these four
points—the four points in his letter to the Premier—with
the prior consensus report of the far north advisory coun-
cil, so there is a great deal of overlap between NAN’s
concerns and the recommendations of that council, which
also recommended that each of them be addressed in Bill
191. It is therefore important to note that these four
concerns are not just those of NAN and conservation
groups, but also those of a body representing the mining
industry, prospectors, tourism and water power. I’ve
excluded forestry because OFIA made it clear earlier that
they have never supported this initiative overall.

At this hearing, WWF wants to simply and clearly
signal our concerns with Bill 191 to the standing com-
mittee. If it would be helpful to you, we would be pleased
to subsequently work with our colleagues to suggest
specific clause-by-clause amendments to the bill in order
to address these concerns. These are not cosmetic
changes; they are necessary changes, as we believe the
success of the bill and the Premier’s initiative hang in the
balance.

Finally, WWF regrets that the standing committee
hearing schedule did not include any far north com-
munity locations and that the dates conflict with NAN’s
general election. This sends the exact wrong message to
those communities most affected regarding how seriously
their input is regarded. If the dates of these meetings
cannot be changed, we strongly urge that additional,
more appropriate dates and locations be added to at least
make it possible for Nishnawbe Aski First Nation
communities to participate if they so wish.

Thank you.

The Chair (Mr. David Orazietti): Thank you very
much for your presentation. Mr. Barrett, go ahead.

Mr. Toby Barrett: Thank you for the presentation,
the World Wildlife Fund. | concur with what you’re
saying with respect to the far north. As | understand—I
won’t be travelling with this committee, but | don’t think
they are going to the far north.

Mr. Monte Hummel: No far north communities as
such; what | would call the near north.

Mr. Toby Barrett: Yes. The document here—con-
sensus, advice to MNR. This consensus—and | know you
mentioned some of the people who were involved in this
process. Again, | guess the same kind of question: How
many people were involved? | think back to an Ontario
government initiative going back probably 13 or 14 years
ago—Lands for Life, the Living Legacy process, which |
was involved in somewhat. It seemed to involve thous-
ands of people, perhaps tens of thousands of people. It
was more near north—a higher population base to draw
on.

As far as this consultation, or any work done by MNR
with respect to the far north, how many meetings were
held? Were there public meetings held? Was there a road

show? Was there citizen participation? Was there com-
munity involvement or was it the people listed on this
page?
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Mr. Monte Hummel: Are you talking about the
advisory council or the whole overall far north—

Mr. Toby Barrett: |1 would say the whole overall
consultation process. How broad was it? What areas were
visited?

Mr. Monte Hummel: That’s a question best put to
MNR. | know that this idea percolated around for a
couple of years. I’m not privy to everybody whose advice
was sought or who was consulted. When the initiative
was announced, there was support, some of it lukewarm,
some of it strong, from various sectors. On the advisory
council itself, 1 think there was a feeling that MNR
needed to recruit a representative body of stakeholders,
and so you can see those who were represented there. |
think it’s pretty representative. There were 14 people or
so on the advisory council, but of course not First
Nations, who wanted to have a separate table, a
government-to-government relationship. So they had a
separate table; however, we had a common Chair for
both groups. NAN representatives were invited to sit in
on all of our sessions, and for most of them they did, and
we had a couple of joint meetings as well. Although there
were two separate streams, we tried to keep the two
streams aware of what was going on. That’s after the
Premier’s announcement in July 2008. That’s the part of
the consultation, or the public involvement, that | was
most involved in, so that’s really all | can speak to.

The Chair (Mr. David Orazietti): Mr. Hillier, go
ahead.

Mr. Randy Hillier: Just a quick question, here:
We’ve heard that this advisory council came after the
Premier’s announcement, or these consultations came
after the announcement and after the introduction of the
bill—

Mr. Monte Hummel: No, excuse me, it was after the
Premier’s announcement but leading up to the intro-
duction of enabling legislation.

Mr. Randy Hillier: So my question is, I’ve heard
from others, and we heard today as well, that a number of
groups were not included in the discussions in the run-up
to that announcement. So I’m just going to ask you, was
WWEF consulted in the preparation of this bill?

Mr. Monte Hummel: The original announcement by
the Premier?

Mr. Randy Hillier: Yes.

Mr. Monte Hummel: Yes, we were.

Mr. Randy Hillier: You were. So clearly, then, some
groups have been and some have not.

Mr. Monte Hummel: Yes.

Mr. Randy Hillier: Thank you very much.

The Chair (Mr. David Orazietti): Mr. Prue.

Mr. Michael Prue: Gilles Bisson had to go outside
for a moment, so bear with me. I’m not a member of the
committee, but I am the NDP finance critic. I’m going to
ask some questions. Stan Beardy’s letter talks about
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funding and the necessity of some $100 million over five
years in order to adequately allow First Nations to par-
ticipate. In your view, is that sufficient monies?

Mr. Monte Hummel: No.

Mr. Michael Prue: Is there sufficient monies in the
bill?

Mr. Monte Hummel: No, there’s been no commit-
ment of funding within the bill or outside the bill for this
exercise.

Mr. Michael Prue: Has your group advocated fund-
ing of First Nations?

Mr. Monte Hummel: Yes, we have, but | want to
make clear it’s not just us. The advisory council very
strongly said that if there isn’t funding for this, it isn’t
going to happen. One of my big messages today is there
are some very common themes here and a remarkable
consensus across different groups about what needs to be
done here, and funding is certainly one of them. | don’t
think you’ll find anybody involved in an advisory group
who wouldn’t agree that without funding, this isn’t going
to happen.

Mr. Michael Prue: Is that $100-million figure ade-
quate, in your view?

Mr. Monte Hummel: That would certainly get the
exercise going for the first two to three years in terms of
funds to develop land use plans. What’s envisaged is a
mosaic of land use plans. They won’t all be done simul-
taneously; some are under way already, so they’re all on
a different track, and what the Premier indicated was an
outcome that he wanted to see on a regional basis for the
whole of the far north. But that outcome was to be deter-
mined by and defined through the community land use
planning process by the people who live there. It was not
imposed or dictated. They weren’t told where that area
had to be.

Mr. Michael Prue: That seems to be part of the diffi-
culty, if I’m reading what you had to say and what Grand
Chief Beardy had to say: The 225,000 square kilometres,
there’s no real knowledge in the NAN group as to where
that might be or how that might impact the traditional
lands.

Mr. Monte Hummel: That’s because it’s not known
where that area is. That’s up to them to determine. They
do not feel that they have—well, | can’t speak for them,
but we don’t feel they have the authority or the role they
need to have to do that in this exercise.

Mr. Michael Prue: Apart from committing funding,
what other changes absolutely need to made in the act? |
would think one of them would be the independent
board—

Mr. Monte Hummel: Yes. The planning board, |
think, is the single most important change. It really is an
umbrella concern that | think would help address a
number of NAN’s concerns—uvirtually all of them except
the money. It’s not stipulated in the act. | think it needs to
be, as we’ve indicated, 50-50 representation. It needs to
have the lead responsibility for developing the regional
strategy. It probably should be the distributor of funds. It
should be determining whether these various community

land use plans are consistent with the principles of the
regional strategy and give First Nations true leadership in
both the economic development and protection side of
the far north initiative.

Mr. Michael Prue:. Thank you very much.

The Chair (Mr. David Orazietti): Okay, that’s time.
Mr. Mauro, go ahead.

Mr. Bill Mauro: Mr. Hummel, thank you for your
presentation this morning. I missed the name of the com-
munity north of Kenora. What was that?

Mr. Monte Hummel: Whitedog Falls. It’s a hydro
camp. My dad used to work for hydro.

Mr. Bill Mauro: Good to talk to another northerner.
People probably don’t realize that if you jumped in a car,
it would take you 15 hours to drive from Toronto to
Thunder Bay, and then from Thunder Bay to Kenora is
another good six hours, and then to Whitedog Falls is
how far? Is there even a road?

Mr. Monte Hummel: Yes, and you’re still in the
banana belt as far as the people of Attawapiskat are
concerned.

Mr. Bill Mauro: Exactly. It’s a big place that we’re
talking about.

Mr. Monte Hummel: Yes, it is.

Mr. Bill Mauro: | do have a few comments before a
question or two. You spent a bit of time talking about
resourcing, and in the 2008 budget—I think it was the
2008 budget—we did commit, as you’re probably aware,
$30 million for this process.

Mr. Monte Hummel: Yes.

Mr. Bill Mauro: | do think the legislation or some-
where speaks to our willingness to continue to work with
First Nations communities to build capacity around the
land use planning process on a go-forward basis. | don’t
think you’re ever going to see specifically stated in legis-
lation an amount of resource tied to an initiative like this,
so this is not at all unusual. | don’t think any government
at any time has ever done that in their legislation. The
$30 million was committed in the 2008 budget, and
we’re looking to build capacity with First Nations on a
go-forward basis to enhance that.

It’s important as well to mention, on the consultation
piece, that this is first reading. This is very unusual, what
we’ve done as a government, in terms of bringing this
bill forward and referring it to committee for first read-
ing. So we feel like this is sort of an extra add-on process
or piece to the process that’s going to allow for a broader
opportunity for people to have their input.

I’m going to read to you as well section 16. There was
a bit of chat about the planning board. Section 16 of the
bill states, “The minister shall establish one or more
bodies to advise the minister on the development, imple-
mentation and co-ordination of land use planning in the
far north in accordance with this act.” The subsection
after states, “When establishing a body ... the minister
shall consider what role First Nations should play in the
establishment of the body.” It has always been our in-
tention to have consensus in future decision-making,
understanding that this is enabling legislation.
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I would like to ask you, however: Within the legis-
lation, do you think that we should perhaps be amending
this with a clause to allow for further interim develop-
ment to occur as community land use plans are being
drafted? I’m just curious as to your position, from the
WWEF, in terms of what we might be doing or con-
sidering interim as this process unfolds.

Mr. Monte Hummel: Yes, | do think you should. |
think it should be clear that that’s permitted. Certainly,
the advisory council recommended that that be permitted.
I think the issue is what the terms and conditions are
under which interim development would take place, but |
think First Nations feel extremely hemmed in right now.
There are water-power projects, road proposals, things
that conceivably could grind to a halt which are going to
be consistent with their community land use plans, so |
think a reasonable accommodation—speaking for WWF
now. Nobody speaks for the council anymore because it’s
been disbanded, but there is a section of the council
report that refers to this as well. | think that would be a
reasonable accommodation, and | know it’s a concern for
NAN.

Mr. Bill Mauro: So a lot of the economic develop-
ment work that would be necessary for some industrial
development to occur is still allowed currently through
this legislation; for example, feasibility studies, wind
testing for any green energy project that might occur.
That kind of work is still allowed. It’s important to note
that most of the industrial development that could
potentially occur in the far north is going to require some
transmission capability which does not currently exist. It
would be difficult for anything to really happen to-
morrow, so | think there’s some context there that we all
need to keep in mind when we’re considering what can
happen in the interim, in the very short term, quite
frankly that being probably very little. There’s still an
allowance for that currently.
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Anyway, | just wanted to thank you. | appreciate your
comments, and we appreciate your work on the far north
advisory council as well.

The Chair (Mr. David Orazietti): Thank you, Mr.
Mauro. Thank you; that’s time for your presentation.

Mr. Monte Hummel: Thank you very much.

BEDFORD MINING ALERT

The Chair (Mr. David Orazietti): Our next presen-
tation is Bedford Mining Alert. Welcome to the Standing
Committee on General Government. You have 15 min-
utes for your presentation and five for questions. You can
start by stating your name, then you can begin your
presentation. Before you do that, I’m going to just men-
tion again that for those interested, there is an additional
room where you can watch the hearings today, out these
doors and down the hall to the end on the right, com-
mittee room 1. That has been set up if anybody needs a
little extra room. Go ahead, you’re welcome to start.

Ms. Marilyn Crawford: Marilyn Crawford.

Mr. Alexander Cameron: Alexander Cameron, the
chair of Bedford Mining Alert.

Ms. Marilyn Crawford: Good morning, Mr. Chair-
man and members of the committee. Bedford Mining
Alert is pleased to have this opportunity to comment on
Bill 173, the Mining Amendment Act.

Bedford Mining Alert is a group of concerned citizens
in Bedford district of South Frontenac township who
have been working for 10 years to bring about con-
structive changes to the Ontario Mining Act. Many of our
members are surface-rights-only landowners. However,
our reach goes far beyond our individual membership
and Bedford district and includes South Frontenac
township, local lake and river associations, Land O’
Lakes Tourist Association and Rideau Valley Conser-
vation Authority. They have confirmed their support for
our goals and objectives in reforming the Mining Act.

We are supportive of Bill 173 as an important first
step in modernizing the act. |1 will describe recom-
mendations that, in our view, should be included in Bill
173, the associated regulations and related legislation.

BMA believes that mining is not necessarily the best
use of land and the purpose of the act should reflect this
belief. An express statement in the purpose of the act
should ensure that prospecting, staking and exploration
for the development of mineral resources are undertaken
in adherence to three fundamental principles: first, in a
manner that is sustainable socially, environmentally and
economically; second, only where mining is determined
to be consistent with and complements economic de-
velopment plans of a community; and third, in a manner
that is consistent with the legal obligation of the crown to
aboriginal peoples.

We agree with the withdrawal of mining rights from
prospecting, staking, sale and lease in southern Ontario
where there is a surface rights owner and where the
mining rights are held by the crown. There needs to be
certainty within the act that this withdrawal order will not
be revoked. The essential next step, in our view, must be
to pass legislation rejoining mining and surface rights
that are privately owned.

We also submit that Bill 173 should be amended to
withdraw any lands, mining rights or surface rights that
are the property of the crown from prospecting, sale or
lease, unless they are identified as having provincially
significant mineral potential.

Bill 173 should also be amended to withdraw lands
where site alteration is not permitted in an official
municipal plan. These withdrawals will provide certainty
for other economic activities such as recreation, eco-
tourism and resort development that would otherwise be
adversely affected. To protect local heritage, economies
and sensitive lands in Ontario, we recommend with-
drawing from prospecting, staking and exploration
UNESCO heritage sites and biosphere reserves; for
example, the world heritage site of the Rideau Canal, one
of 20 sites in Ontario, and the Frontenac Arch Biosphere
Reserve, one of 15 biosphere reserves in Canada; also,
areas identified by official municipal plans as environ-
mentally sensitive, significant and a natural heritage.
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Where there are pre-existing rights and tenure in
southern Ontario, the mining rights should be withdrawn
from prospecting, staking, sale or lease when a claim,
lease or licence of occupation reverts to the crown.

The act should be amended to define the terms of noti-
fication and/or consent for exploration plans, restoration
plans, environmental impact studies and compensation to
the landowner. It must be clear in the act that our recom-
mendations addressing proposal to explore, exploration
plans and permits should apply to pre-existing rights and
tenure, as outlined later in this presentation.

Legislation should limit the duration that existing
claims can be held to five years in southern Ontario.
Landowners should be advised of the status of the claim
by the claim holder, and be given one year to dispute the
existing claim. A claim holder should deliver a notice of
transfer to the surface-rights-only landowner within 30
days of a claim being transferred.

Bill 173 proposes that a surface-rights-only landowner
may apply to have the mining rights for the lands
reopened for prospecting, sale or lease. In the event of an
application, the minister should have prescribed con-
ditions to make a decision. These include consideration
for the mineral potential of the land, that the area of land
is sufficient and complies with the current staking
regulations, and any other criteria that may be prescribed,
including criteria contained in municipal official plans.

Bill 173 proposes areas for restricted lands. The bill
should be amended to increase size and distances that are
not open on restricted lands without consent of the min-
ister. Restrictions should apply to land used for agri-
culture and managed forests. The minister should not be
able to give consent after staking has taken place on
restricted lands.

Current legislation requiring a notice of intent to
perform ground exploration work has been revoked. A
proposal to explore should replace the notice of intent.
The proposal-to-explore document should be delivered to
the landowner’s address not less than 90 days in advance
of the plan’s commencement of the proposed exploration
work. People who have little knowledge of the act will
require sufficient time to research the subject matter and
obtain legal advice on any actions they might consider.
Relevant information should be provided to the land-
owner.

Any “arrangement,” as mentioned in Bill 173, should
include a written agreement between the surface-rights-
only landowner and the claim holder prior to entry and
exploration. Standard terms and conditions should be
required in an exploration plan or permit.

Whether the exploration is to take place on surface-
rights-only land, private land or crown land, exploration
plans should be broadened to include environmental
impact studies and plans for restoration of exploration
sites. The plan should be agreed to by the surface-rights-
only landowner or, in the case of private or crown land,
the local community authority. The Ministry of Northern
Development, Mines and Forestry should inform the
landowner and the local community of their rights and

responsibilities under the act. Plans should be reviewed
by and meet the requirements of conservation authorities
and municipalities, and be approved by the Ministry of
the Environment. The final plan should be approved by
MNDMF and certified as having satisfied the review and
the approval process.

Before implementation of the plan, the exploration
company should be required to provide MNDMF with a
deposit sufficient to cover the full cost of restoration.
MNDMF should be obligated to ensure the remediation
and restoration work is done in a timely manner in
accordance with the plan and applicable law.
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Any material changes to the plan during implement-
ation must be approved by the landowner and MNDMF
and be reviewed by the municipality and, if relating to
matters of concern to them, the Ministry of the Environ-
ment and conservation authorities.

In addition to training, prospectors should be required
to meet standards and maintain a minimum of $2 million
of public liability insurance and meet bonding require-
ments.

A dispute resolution process similar to the proposed
process related to aboriginal consultation should be
developed for surface-rights-only landowners. The dis-
pute and appeals process should include an independent
arbitrator and be an arm’s-length process that does not
involve MNDMF or MNR. Appeals should be heard by a
neutral body. Any costs associated with the appeal should
be borne by the licensee or claim holder, unless the
appeal is determined to be frivolous and vexatious.

Bill 173 affords the minister, the director of explor-
ation and provincial recorder a significant amount of
discretion. Prescribed terms and conditions should apply
to discretionary decisions such as issuing a permit or an
order and in determining that it is not feasible to give
notice of claim-staking. There needs to be a process to
appeal the decision made by the director of exploration.

The amendments to the bill should develop regulatory
options for placing more stringent conditions on how
uranium exploration is conducted because uranium poses
unique documented risks. We recommend that no person
should prospect or explore for uranium in eastern
Ontario.

Alternatively, to protect drinking water in a pre-
cautionary fashion, no person should prospect or explore
for uranium in areas identified as a source of drinking
water through the Clean Water Act or the source water
protection act.

Alternatively, or until a process is established to assess
the risk, no person shall prospect or explore for uranium
until environmental assessment requirements are in place.

This concludes my presentation. Thank you for your
interest and attention, and once again, thank you for
giving Bedford Mining Alert this opportunity to address
the committee.

The Chair (Mr. David Orazietti): Thank you very
much for your presentation today.

Before we get into the questions, I’m going to make
mention again of committee room 1, out the doors, down
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the hall to the right. It’s an overflow room where you can
watch the proceedings as well if you’re looking for a
place to sit down.

We’ll start with you, Mr. Bisson. Go ahead.

Mr. Gilles Bisson: Thank you for your presentation. |
have a couple of questions. In the exploration business of
finding a mine, as you well know, you’ve got to look at a
lot of ground before you ever get to the point of actually
bringing a mine into production. So the point that you
make in regard to the process of notification to private
property owners and, | would argue, First Nations: How
do you maintain a system that allows a system of staking
that doesn’t put the exploration company or the prospec-
tor in a position of telling everybody out there what’s
available so that at the end of the day they’re not the ones
who are actually going to have the land to prospect? Do
you have a suggestion of how that could be done?

Ms. Marilyn Crawford: | think what you’re talking
about is security of mineral tenure and that historically
we have looked at the free entry system, where staking
gives first priority to exploration. There could be
possibilities for removing the free entry system of tenure
with staking. That would look something like a per-
mitting system, where there could be first priority for
someone applying for a permit to explore. If such a
process were in place, | think that would also assist the
crown in their legal obligation to consult and accom-
modate. | think it would allow for the crown to step in
and say, “We’ve got an application here. We need to go
into a community and we need to consult and we need to
ensure that this is acceptable to a community.”

Mr. Gilles Bisson: So to put it shortly, it’s sort of a
two-step process: one that somehow maintains an open-
staking system without disturbing the land and then the
second step being what you’re arguing, a requirement
that then there be some permission obtained by the
mining exploration company for exploration on that
private land or First Nations territory.

Ms. Marilyn Crawford: | would see that the process
would not involve the staking; it would involve per-
mitting. A proponent would have a notice proposing to
explore, and the Ministry of Northern Development,
Mines and Forestry would receive that proposal. Then the
permitting system would—I won’t spend a lot of time on
what the different aspects and criteria.

Mr. Gilles Bisson: | just wanted to make sure that
we’re separating the two.

The Chair (Mr. David Orazietti): Thank you, Mr.
Bisson. That’s time. Mr. Brown, go ahead.

Mr. Michael A. Brown: Welcome to the committee,
Ms. Crawford and Mr. Cameron. | first want to commend
you on the good work that | know your organization has
done for many years in bringing these issues to the fore.

Earlier this morning—I don’t know if you had the
opportunity to be here, but the Ontario Real Estate
Association was here.

Ms. Marilyn Crawford: Yes, | was here.

Mr. Michael A. Brown: When asked whether the
province should withdraw staking rights from southern

Ontario, they said yes. That’s what they thought should
happen rather than what your position seems to be, which
is that we unite mineral rights and surface rights into one.
Their concern was that if we did, as a government, unite
the mineral rights and the surface rights together, that it
would be possible for a landowner then to sell the
mineral rights to the property after the fact. Could you
share with me your views on their submission?

Ms. Marilyn Crawford: Certainly. | think that aside
from property rights—and | understand that one of their
main guiding principles is protecting property rights—a
vision where there is an assumption that mining is not
necessarily the best use of land has to take into account
local communities and municipalities and environmental
protection. There has to be all three of those. If lands
were reunited, it would treat a percentage of landowners
in Ontario the same as someone else. | feel that the
important step, though, is that there has to be acceptance
from communities and municipalities before exploration
comes into place. That’s one of the reasons why we have
said that surface-rights-only landowners should not be
able to apply to have the withdrawal order revoked on
their property, that that should be a decision that their
municipality should make rather than an individual
landowner, because it’s important that the municipalities
and communities affected have the right to consider
whether or not they want mining to take place on their
land, whether they want exploration to take place and if it
is compatible with what existing development is occur-
ring and economic drivers.

The Chair (Mr. David Orazietti): Thank you. That’s
time for questions. Mr. Hillier.

Mr. Randy Hillier: Thank you very much, Marilyn
and Sandy, for making your way down here today.

Listen, I’m getting a little bit confused about some of
the responses. Just for clarification, | know that Bedford
Mining has been active for many years. | think it’s
appropriate where you mentioned in your brief that some
first steps have been taken with regard to mineral and
surface rights unification. Under this proposal, we are not
unifying surface and mineral rights in southern Ontario.
The act allows for the minister to withdraw and deem
those mineral rights to be withdrawn from staking. What
is the position of the Bedford Mining Alert as far as
having the minister deem that to be withdrawn? Are you
concerned that at some point down the road, those
staking claims may be again reinstituted or re-allowed?
Or are you looking more for the surface and mineral
rights to be unified?

I’ll just add one other point. At the present time,
anybody who has ownership of private land can sell or
lease the mineral rights out of that land. That’s always
been the way, so—
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Mr. Alexander Cameron: And we support the with-
drawal, the lands. We believe that there is the potential to
have that revoked, and the lands that were withdrawn
would not be withdrawn anymore, and therefore we do
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propose or believe that the surface rights and the mining
rights should be reunited.

Mr. Randy Hillier: So you’re supporting the with-
drawal, but as a—

Mr. Alexander Cameron: It’s a first step.

Mr. Randy Hillier: —as a first step. I'll leave it at
that. Thank you.

Ms. Marilyn Crawford: And | think also that in our
submission and in our presentation, we made it clear that
we need a certainty that this order cannot be revoked at
any time. From what | understand right now, there had
been an order signed on April 30. It’s a ministerial order.
But the way | read it in Bill 173, this is a little different
than a ministerial withdrawal order—this can be revoked
any time. It’s embedded in the Mining Act so it has more
strength to it, but what we have asked for is that there
needs to be clarity and certainty that it can’t be revoked
without an awful lot of red tape to go through.

The Chair (Mr. David Orazietti): Thank you very
much for being here today. That concludes your
presentation.

NISHNAWBE ASKI NATION

The Chair (Mr. David Orazietti): The next pres-
entation, Nishnawbe Aski Nation. Good morning and
welcome to the Standing Committee on General Govern-
ment. Go ahead and have a seat. You have 15 minutes for
your presentation and five minutes for questions among
committee members. If you would like to state your
name for the purposes of the recording Hansard, you can
begin your presentation when you like.

Grand Chief Stan Beardy: | can start now?

The Chair (Mr. David Orazietti): Yes.

Grand Chief Stan Beardy: Okay.

Remarks in Oji-Cree.

My name is Stan Beardy, Grand Chief of Nishnawbe
Aski Nation. | have here with me two elders, Elder
Gregory Koostachin from Attawapiskat, Elder Louis
Waswa from Port Hope, and | have a group of young
people here as well, and they will be making a brief
presentation after my opening comments.

Greetings, Mr. Chairman and members of the standing
committee. Nishnawbe Aski chiefs-in-assembly have
condemned Bill 191 and instructed me and my staff to
take all steps necessary to stop the bill from becoming
law. Nishnawbe Aski chiefs demand a fresh, meaningful
government-to-government dialogue based on our treaty-
making relationship. Bill 191 tries to govern land use
planning in what you call the far north. Virtually every
single community there is a Nishnawbe Aski First
Nation.

Nishnawbe Aski First Nations hold inherent First
Nations aboriginal and treaty rights. Our First Nations are
truly democratic in that authority rests directly at the First
Nations level. Our people have the autonomy to decide
on their course of action, and their members are the rights
holders.

It is not an exaggeration to say we are the north. The
pathways of that place are filled with our stories and our
history and are governed by our laws and customs. To
this day, only First Nations people live there.

With the greatest respect to the honourable members,
you don’t live in this land you are trying to govern.
Neither do the civil servants of the Ontario government.
Yet for some reason, they feel compelled to govern us
from afar. We cannot accept that. The north is our home-
land and we govern and protect it through our inherent
right, given to us by the Creator. Since time immemorial,
our people have exercised our inherent right and pro-
tected the lands. That is why they are still in pristine
condition. And we will continue to protect our lands for
future generations.

We did not surrender our land by treaty or any other
way. We will exercise our aboriginal and treaty rights
throughout our homelands. But we are willing to have
shared arrangements with the government of Ontario. We
want a meaningful partnership which is based on our
treaties. Bill 191 isn’t a partnership. It is an entrenchment
of the powers of MNR, and it is a violation of our treaty
understanding that we would coexist and share as equal
partners.

I well know from your questions just how much you
understand about a treaty. Bill 173 isn’t a partnership
either. NAN First Nations have great concerns because it
does not go far enough to seek proper prior informed
consent. It too is a violation of our treaty relationship
based on peaceful co-operative partnership agreed to
more than 100 years ago. That is why we object to them,
and that is the message 1I’m delivering to you today.

A few words about consultation: | hear a lot about
consultation these days, and about Ontario’s legal duties
to consult. 1 want to be clear about this: Just because |
have appeared here today does not mean you have con-
sulted with the First Nations in Nishnawbe Aski Nation.
NAN, the organization | represent, a political organ-
ization, does not have any aboriginal and treaty rights.
This hearing is not consultation.

I mean no disrespect to the individual members
present. However, the chiefs of Nishnawbe Aski do not
view this committee process as legitimate, as they are not
talking to the rights holders. As | have said to the
Premier, this process has been rushed, insensitive to the
First Nations, and a violation of your legal duties to
consult with First Nations. | cannot see any other way the
Ontario government can rightfully move forward with
both bills without first meeting this duty. This means that
each First Nations should be consulted without artificial
timelines, as | stated already. First Nations and their
members hold aboriginal and treaty rights. They must be
consulted directly.

The bills should be considered separately, not bundled
together.

The committee hearings should be in the geographic
space you claim to govern. They should be in our com-
munities, in what you call the far north, but instead, for
your convenience, they are taking place in your towns
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and cities, far from our homelands, yet First Nations are
expected to come to you. Travel is expensive where we
are from, even by your standards, and by the standards of
our communities—communities that face poverty on a
daily basis—the travel cost is prohibitive.

The hearing day you have set in Chapleau, during our
summer caucus, is on the very day that Nishnawbe Aski
Nation will elect a new Grand Chief and his Deputy
Grand Chiefs. | do not think the honourable members
here intend to insult us, but you knew our elections were
that day and still you have scheduled the hearing around
this week. Imagine if a crucial hearing for Ontario were
scheduled on the day of Ontario’s provincial election.
You would be furious, and justifiably so. It is a pro-
foundly shocking and insensitive move and a poor
reflection on your government.
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Over the last years we have made our views on both
pieces of legislation known to the government of Ontario
in great detail, and they have not listened. 1 will not
legitimize this committee process any further by going
over the ground already provided here again today; how-
ever, | want to point out that First Nations were engaged
in honest, community-driven land use planning dis-
cussions with your government for at least one year prior
to the Premier’s announcement of the protected lands act.
The whole idea of why we were engaged in land use
planning at the time was to ensure economic oppor-
tunities were there for our people to address the living
conditions of our people. As you know, they are poor.

The government of Ontario knows our stance on these
bills. We have been clear on them from day one. So I’ll
be leaving these doors today to share this message with
the people of Ontario. | and many supporters of NAN
will be outside today, as you sit in the committee, in a
rally in support of Dunakiiwin, which in quick translation
means “homelands.” Our supporters come from all walks
of life, including from the environmental movement,
from industry and from the churches. We’ll be sending
out our prayers for you as a committee today in hopes
that you will listen to my comments with an open heart.

Also, | am joined here by the next generation of First
Nations leaders, who have travelled over 23 hours by
train from the north to be here today. They are here
because they too are concerned about their land and how
they will be able to benefit by it as well as take care of it
for future generations. They have a statement that they
would like to make and something they would like to
present, so | will turn it over to them. They have petitions
they have collected, so would they present them to the
Chair?

The Chair (Mr. David Orazietti): I’ll ask the clerk to
pick them up, and we can table them. Thank you very
much for those.

I’ll just ask whoever is speaking to state their name
before they go ahead. You can start when you’d like.

Grand Chief Stan Beardy: Sorry?

The Chair (Mr. David Orazietti): They just have to
state their name and then they can go ahead and make the
presentation.

Mr. Stephen Kudaka: My name is Stephen Kudaka.
My band is Bearskin Lake First Nation.

The Chair (Mr. David Orazietti):
Stephen.

Mr. Stephen Kudaka: Thank you. I’m one of the
youth who travelled on the train. The other ones are
behind me there. Our trip was actually a rather symbolic
journey: | understand the treaties were signed because the
government was interested in westward expansion and
the railway was important for that, so that’s why we took
the train.

We’re here because we are concerned about our
future. This bill, the way it’s laid out, is not conducive to
having a good future for this and future generations, and
as a youth member of Nishnawbe Aski Nation I’m here
to oppose it and ask that it be withdrawn.

Thank you.

Grand Chief Stan Beardy: In closing, | thank you for
your attention. My comments today have been offered in
a spirit of respect and a real desire to speak from my
heart as | deliver the message of my people. It is their
hope that you, the honourable members of this com-
mittee, will hear out and respond to their message. We
remain hopeful and we are asking the Premier and his
cabinet to work with our First Nations on common ob-
jectives. These include conserving our lands while stimu-
lating the economy and improving the living conditions
of all of our peoples.

The expectation of Nishnawbe Aski Nation, as per our
treaty-making, is that you, our treaty partner, respect the
spirit and intent that our people agreed to 100 years ago
when that document was signed. We reiterate that you
withdraw this legislation and begin a respectful dialogue
with our First Nations, without artificial timelines, on a
process that is agreeable to both groups. That is the
message | was sent to deliver today. Thank you very
much.

The Chair (Mr. David Orazietti): Thank you very
much for being here today and for your presentation.

We’re in rotation of questions. Mr. Mauro—the gov-
ernment—qgo ahead.

Mr. Bill Mauro: Thank you, Mr. Chairman. How
much time do | have?

The Chair (Mr. David Orazietti): You have about
three minutes or so.

Mr. Bill Mauro: Thank you very much.

Grand Chief Beardy, thank you very much for being
here today, and especially for taking the time to travel
from Thunder Bay. It’s always nice to see a familiar face.
Welcome to the elders and to the youth who have taken
the time to travel here as well today.

We have received a number of deputations this morn-
ing, and | would suggest that there are probably three
themes that are starting to evolve through the deputations
that we’ve heard today. I’m going to comment on those
briefly before | have a question or two for you, time
permitting.

Certainly one of the themes has been consultation. |
think it’s important for us to get on the record as often as

Welcome,
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possible and it’s important for everyone to know and
remember that this is first reading only. | know that my
friend Mr. Bisson has been around this place for a long
time and had the opportunity to serve in government. |
don’t know how frequently bills have travelled pre-
viously after first reading. Understand that this is not the
only consultation that is being undertaken, but certainly
the committee process is part of that. Given that we’re
doing it after first reading, | think it’s important to
remind people that you can view it almost as a pre-
consultation. It’s the beginning of a long process. | also
believe that you are in receipt of a letter from the minister
advising that we will be asking our House leader for the
bill to be referred to committee for an additional round of
committee hearings in northern Ontario after second
reading debate. This is the first step in a process. It’s not
the norm, and we will be asking our House leader to try
to get an agreement to do this after second reading again.

You referenced the date that has been set aside for
Chapleau. It’s important for us to remind people that the
decision on which communities the committee visits is
not the decision of the government, but is in fact a
decision made by the subcommittee of this committee
that has representation of all three political parties on it.

I would like to address the funding issue as well.
That’s coming out as a common theme. In our budget in
2008, we committed $30 million to build capacity on the
land use planning piece. | think there was a further
announcement out of the $25-million relationship fund,
and | think $9.5 million of that has flowed to allow for
capacity building in First Nations communities as well. |
think the bill also references our willingness to move
forward and to try to enhance further capacity for more
consultation on a go-forward basis. But it’s not unusual
at all—in fact, it’s the norm—for the legislation not to
specifically identify a dollar amount for something like
that. So | thought it important that | get that out there.

Grand Chief, | would be interested, however, in your
thoughts. One of the concerns | think that most people
have, and | think fairly so, and I’m sure that others—
when we get to second reading discussion in the
Legislature, this is likely to receive a fair bit of time:
What’s going to occur now, as we go through this
process, in terms of interim development, while the bill is
before us? I’m interested in your concerns in terms of
what may or may not be occurring while we’re in the
process that we find ourselves in now.

Grand Chief Stan Beardy: Thank you for your
question.

First of all, the Nishnawbe Aski chiefs will be meeting
next week. All the 49 First Nations will assemble in
Chapleau Cree. We will give them an update from
today’s event, and also your question will be presented to
them: What is it that needs to happen during the hear-
ings?

Definitely, from the outset, we have raised our issues
that in terms of protected areas, we want that to be
defined in partnership with Ontario—what that means in
terms of protected areas, in terms of areas for potential

development. We want to make sure, if the protected area
act comes into play, that it does not shut down our
economic opportunities for future generations. We want
to be in a position to stimulate and create real wealth in
our territory.

As | mentioned in my presentation, we are the poorest
of the poor in Ontario, yet everybody else has been
getting rich from our natural resources for the last 100
years. We want the opportunity to address it.
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As | mentioned, we are for land use planning. We are
in the process already, at a bilateral level in Ontario,
talking about the need to have community-driven land
use plans in place, in partnership with Ontario, to make
sure that land uses are adequate and they’re appropriate
in terms of what areas need to be protected and what
areas can be identified for potential future development. |
think that’s the wish of my people: to be in a position to
make sure that we can develop natural resources when
and if appropriate.

The Chair (Mr. David Orazietti): Okay, thank you.
That’s the time, Mr. Mauro. Mr. Hillier, go ahead.

Mr. Randy Hillier: Thank you very much for being
here today. It’s absolutely appreciated that you’ve made
the journey down here and shared your comments and
your thoughts.

There are a couple of things I’d like to mention and
also get your response back on. The first is, there has
been that theme of no consultation or poor consultation,
poor communication. You’re certainly not the first
person to mention it today—and from what we under-
stand, we’ll be hearing that from quite a few others—and
that is inconsistent with respect, it’s inconsistent with
democracy, it’s inconsistent with our thoughts, ideas and
views.

You’ve mentioned protected areas—and | really trust
that this communication will be improved upon. This is
the first I’ve heard about another round of travel for this
committee. | think it’s also important, which you made
mention of, that we must separate these two pieces of
legislation so that we have a clear understanding during
these committees of just what it is and who it is that
we’re dealing with. Clearly Bill 191 and Bill 173 appeal
and have different interests across the province.

Your idea about protected areas—and you’ve men-
tioned that you want that defined. I think that’s very
important because everybody here and everybody in this
audience, I’'m sure, has a different view of just what is
protection of an area. | share your concerns as well that it
appears that this “protected area” could provide more
economic harm to the people of the north and be a de-
economic plan for the north more than an economic
development plan. Your ideas on protection: You may
want to expand on that a little bit. And your views, your
consultations with others: What are their views of pro-
tection? Are they in harmony with your view?

Grand Chief Stan Beardy: Thank you very much for
your question. In terms of consultation, in my opening
comments | made it clear that Nishnawbe Aski does not
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have any rights. The organization | work with does not
have any aboriginal and treaty rights. So by virtue of my
talking to you, that does not construe it as being con-
sulted. It’s the rights-holders, the people on the land, the
First Nations level, the leadership at the community level
who hold those aboriginal and treaty rights, and they are
the ones who need to be consulted. NAN’s role, basic-
ally, is to facilitate that process to ensure that they are
being heard, that the people who need to talk to them do
consult with them.

I think it’s really important, when we talk about con-
sultation, to understand that when we talk about NAN
territory, we’re talking about 55 million hectares,
210,000 square miles, for the First Nations, and there are
three distinct groups within that territory. In the far north,
we have the Crees; in the middle, we have Oji-Crees;
down south, around the 50th parallel, we have Ojibwas.
If there’s a legal requirement of the crown’s respon-
sibility to consult with them, we would expect that an
attempt be made to talk to those people in their own
language so that they understand what is being proposed
to them.

In my presentation, I mentioned that when we talk
about the far north, it’s only First Nations people who
live there. We have lived there for close to 10,000 years
and we have preserved the natural environment up until
now. We will continue to protect the natural environ-
ment, but at the same time, we haven’t been in a position
to create an economic base for ourselves so that we’re in
a position to begin to address the living conditions of our
people.

When we look at the economy today, the collapse of
the global economy, the stock market, gold has retained
its price, $1,000 an ounce, while everything is falling.
The same thing with platinum at $2,000 an ounce, and
the diamonds, and that’s what we’re interested in, to
work in partnership with Ontario and the industry and the
private sector to create a viable economic base for our
people, for our future generations.

When we talk about protected areas, there are two per-
ceptions to that. Our definition of protected areas means
saving something for future uses. Under the provincial
legislation, when we talk about protection, we’re talking
about preventing any activity from that protected area
forever and ever and ever. For us—

The Chair (Mr. David Orazietti): Mr. Beardy,
Chief, I’m going to have to stop you there.

Grand Chief Stan Beardy: —that distinction has to
be made, that when we talk about protected areas, it has
to be that we’re in a position when the time comes to
develop those opportunities. We should be able to do so,
because we’re talking about for all Ontarians.

The Chair (Mr. David Orazietti): Chief, I’m going
to have to stop you there for a moment. We have to move
to Mr. Bisson, as time is pressing here. I’m sorry, Mr.
Hillier.

Mr. Randy Hillier: Thank you very much. | would
enjoy chatting and discussing that more.

The Chair (Mr. David Orazietti): Thank you, Mr.
Hillier. Mr. Bisson, go ahead.

Mr. Gilles Bisson: | would say to Mr. Hillier that if
he had allowed this committee to go to the far north, as |
suggested, he could have had lots of chats with lots of
people. So that’s a little bit thin on my nerves here.

The Chair (Mr. David Orazietti): Okay, we’re not
going to get into this.

Mr. Gilles Bisson: Just for the record, before | ask
you a question, let’s be clear there are two bills here.
There’s Bill 191 and Bill 173. It’s always been under-
stood that the far north planning act was at first reading,
and after second reading it is the tradition in this Legis-
lature that they go out to committee. So that’s nothing
new, that’s nothing exciting; that’s something we already
knew.

For those who are interested, the other part of the act,
which is the Mining Act, is at second reading and this is
your only kick at the can as First Nations, or anybody
else who’s interested, to be able to have an effect on what
this final bill will look like. They will not have an oppor-
tunity to send this back to committee again. So therefore
I believe the Mining Act is just as important to the far
north as the far north planning act is to your people and
we should have been travelling that bill to your com-
munities as well.

Your point was well made—I was going to ask you
the question but | appreciate you’ve already said it—and
that is, your people have been stewards of the land for
10,000 years. Is it fairly well protected, Chief?

Grand Chief Stan Beardy: Yes.

Mr. Gilles Bisson: And so therefore, shouldn’t you be
in the driver’s seat when it comes to continuation of the
protection and the planning of your land?

Grand Chief Stan Beardy: Yes. All we’re saying is
that in terms of land use planning, we want the process to
be community-driven at the district level and the regional
level. We ought to make sure that we utilize the tra-
ditional knowledge of our elders to make sure that we are
protecting something for future generations and at the
same time entertain sustainable development.

Mr. Gilles Bisson: Thank you very much. If you have
any last comment on my time, use my time, if you have a
closing comment.

The Chair (Mr. David Orazietti): Thank you very
much. That concludes the time for the presentations. |
appreciate you coming in today. Thank you all for being
here. We know you’ve travelled a long way.

ONTARIO BAR ASSOCIATION

The Chair (Mr. David Orazietti): Our next presen-
tation is the Ontario Bar Association. Good morning.
Welcome to the Standing Committee on General Govern-
ment.

Mr. Mike Colle: There’s no quorum. They’ve all
walked out.

The Chair (Mr. David Orazietti): We have the
majority of committee members; we’re fine.

You have 15 minutes for your presentation, five for
questions from committee members. Just state your name
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for the purposes of our recording Hansard and you can
begin when you’re ready.

Mr. Jim Blake: Are we ready?

The Chair (Mr. David Orazietti): Go ahead.
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Mr. Jim Blake: Okay. My name is Jim Blake. I'm
chair of the working committee that the Ontario Bar
Association has put together to address issues, as they see
it, relating to Bill 173. You’ll note that our submission
deals strictly with Bill 173, although there are con-
nectors, of course, to the far north legislation.

I thought I’d emphasize at the beginning that this
submission reflects the experience of lawyers practising
in diverse areas, such as natural resources, aboriginal
law, environmental law, and alternative dispute resolu-
tion. A particular effort was made, in putting this sub-
mission together, to ensure that a balanced, harmonized
submission was presented to you that is supported by all
of the practice sections of the Ontario Bar Association.
As you can imagine from the diverse areas | mentioned,
that did involve a fair amount of discussion and prepar-
ation work.

The submission, you’ll notice, is divided into nine
topics. My colleague Kenning Marchant, who is an
executive member of the aboriginal law section of the
Ontario Bar Association, will lead off this presentation,
and I will then deal with the remaining topics.

Kenning?

Mr. Kenning Marchant: Thank you, Jim. Mr. Chair
and members of the committee, I’m Kenning Marchant.

The courts have said that the crown has a duty to con-
sult and, where appropriate, accommodate aboriginal and
treaty rights. The courts have also said that aboriginal
representatives have a duty to respond in good faith. And
the courts have said that only procedural aspects of
consultation can be delegated to project proponents.

The Ontario Bar Association recommends first that
section 2 of the bill be amended to clearly state “...the
duty to consult and, where appropriate, accommodate,
consistent with the honour of the crown.” The act should
say, as the Supreme Court of Canada has, that consul-
tation is a substantive obligation of the crown that cannot
be delegated to project proponents except as to defined
procedural aspects.

“Consultation” can be a vague term. Aboriginal com-
munities and industry both need predictability. The On-
tario Bar Association recommends that consultation
standards should be attached as a schedule to the new
Mining Act.

Aboriginal and treaty rights are not uniform across the
province. Impacts on aboriginal and treaty rights are not
uniform across all projects. Consultation is the means to
identify rights and impacts and to chart the ways to
address them.

Consultation requires, first, identifying aboriginal
stakeholders. Government databases and aboriginal
organizations can be rich sources of such information.

Standards are required on timing, on information ex-
change, on the rights recognition process and on impacts

analysis. Guidelines are needed on what aspects can be
procedurally delegated to project proponents. The Min-
istry of Aboriginal Affairs already has published guide-
lines. These could be revised in light of similar standards
from federal, aboriginal and industry sources. Setting out
standards in the bill may take additional time. However,
that will help develop a more stable and productive
consultation environment.

The OBA is also concerned that the dispute resolution
arrangements with respect to aboriginal consultation in
the bill are vague and potentially controversial. Section
170.1 and related provisions would allow the minister to
decide the who, what and why of dispute resolution.
Now, the government is always a party to a constitutional
issue. Alternative dispute resolution norms require some
form of consent of all parties. The OBA recommends that
section 170.1 provide a two-stage process: first of all,
conventional mediation; then, if required, adjudication by
an independent tribunal. That could be the courts, or the
Legislature could authorize a special-purpose body.

These points are all described in more detail in the
written brief you have before you.

In conclusion on my part, the new Mining Act is an
opportunity to advance Ontario as a leading mining juris-
diction. It’s important, we suggest, that it also be a leader
in the important dimension of aboriginal consultation and
accommodation. That can be best accomplished by
setting out clear standards in the primary legislation,
Ontario’s new Mining Act.

Jim.

Mr. Jim Blake: Thank you, Kenning. I’m going to
turn us now to topic two in our submission, which is the
licensing of prospectors. Our comment 2.1 is a relatively
minor thing but it was suggested and is suggested as a
matter of clarity for measuring purposes. I think it’s truly
non-controversial, but we recommended adding the
words which are underlined in the submission, “for the
prospector’s licence.” It just helps identify when the 60
days start running. So that’s a drafting bit of clarity, but it
truly did come up and was raised by a few folks.

In section 2.2 of our submission, we recommend—and
you’ll hear me use the term “primary legislation” a few
times. Primary legislation means the act or the bill, and
secondary legislation is the regs. You’ve heard Kenning
mention the suggestion of using a system such as
appending a schedule of procedures, which has been used
in other important legislation like the federal protection
of information legislation. Similarly, we would recom-
mend that for the awareness program, consideration be
given to some of the best practices codes that are out
there, and there are ones. There’s a current one; PDAC’s
e3 Plus framework for responsible exploration could be
considered, and that’s just a sample. There are various
codes that are out there that can be adopted and used for
the awareness program for the training of prospectors.

Our third topic was the notice of staking. There’s a
new requirement that notice be given in the prescribed
manner, and it’s notice to surface rights owners. Our
recommendation is to state clearly in the primary legis-
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lation that it’s notice to the surface rights owners as
recorded in the land registration system, because there
has to be some way of finding out who these folks are
that you’re notifying. Also, for search purposes, as you
often do when licences are dealt with, you should be able
to search the public office and the claims abstract to see
if proof of the proper notice of staking has been done. It
should be a simple piece of paper that could be registered
once the registrar’s happy with it. So this puts the work,
if you will, back on the field and on the protagonists who
are interested in this. They can do their own searches, do
their own notices and make sure that they’re on and get
their proof registered in time. These are mechanical, but |
think they are helpful; I hope they’re helpful suggestions.

Then topics four and five deal with southern Ontario,
northern Ontario and the far north. Where lands are
withdrawn from staking—I’ll just use staking; they’re
withdrawn from prospecting staking and so on—only
surface rights owners have been provided with a mech-
anism to apply to the minister for reopening the mining
rights of the lands or any part of them. There’s no pro-
vision similar to section 35 that would allow the minister
to reopen lands on the application of either a prospective
holder of mineral rights or, indeed, a former holder of
mineral rights who may have stubbed his toe and missed
a time period and would like to revive them. It’s called
relief from forfeiture. But there’s no mechanism to
provide anyone other than the surface rights owner to
make this sort of application, and we’re just noting that it
should also be available to either prospective or former
holders of mineral rights.

In the far north, as we know, subsection 204(2) of this
bill, the Mining Act, prohibits new mine openings if a
community-based land use plan has been designated for a
use that’s inconsistent with the opening of a new mine.
We recommend that where advanced exploration has
already occurred, before this legislation comes into force,
those projects should be grandfathered to allow a new
mine opening rather than have to go through the very
subjective discretion of the Lieutenant Governor in
Council, the way it’s currently anticipated.
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Topic 5.2: If no community land use plan is presently
in place, the opening of a new mine is prohibited.
However, staking, early exploration and advanced
exploration are permitted. Our concern, which sounds
exactly similar to Grand Chief Beardy’s concern, is that
because of the uncertainties of whether you could ever
bring a discovery—why would you keep on doing those
activities if you’ve got no assurance of being able to
bring a discovery of a good property to production? This
could result in what the Grand Chief had mentioned as a
type of freeze or economic downturn for their area.
Similarly, the industry is concerned that monies would
simply go to a jurisdiction where there’s greater surety of
how things work, where the rules are clear.

In 5.3, we clearly recommend that the costs of ab-
original consultation be expressly recognized as qualify-
ing for assessment work. A stakeholder has to do

assessment work, and the cost of the consultation process
should count towards that credit. In our paper that we
recommended on October 23, before the legislation was
drafted—we were one of a number of voices that recom-
mended that there be funding to aboriginal communities
and organizations to ensure that they were in a position to
consult in a meaningful way. This is a sort of corollary.
The cost of the consultation should count as a cost for
assessment work.

The proposed legislation does not address whether
holders of mineral claims, leases or licences of occu-
pation will have any status whatsoever to participate in
the community-based land use plan process. In other
words, you can’t tell who has status to—the plans will
take a lot of time to put together, but it’s not clear who
would be entitled to participate, and I think that should be
focused on or addressed in the legislation.

The sixth topic was exploration plans and permits.
There have been suggestions that the prescribed activities
requiring permitting might cover pre-staking exploration
activities. We recommend that the primary legislation
clarify that it does not apply to pre-staking activities,
which, by their nature, must be kept confidential. In fact,
many aspects of the new legislation make it clear that
once you’ve staked, the confidentiality period is now
over, but you then have to notify and go forward through
the exploration permit process, which—two submissions
ago, you heard people, in fact, making recommendations
about exploration needing to file plans. That’s indeed
reflected in here. There was just a concern that amongst
some of the administrators of the legislation, the defin-
ition of “prescribed activities” in section 78.1 might just
creep out and cover pre-staking exploration work. That
would totally be in conflict with the way staking is done.

The Chair (Mr. David Orazietti): Just so you’re
aware, you have a little less than a minute to wrap up.

Mr. Jim Blake: Okay. | will go forward to the
restricted lands. There’s a listing of restricted lands. If |
can direct you to 7.2, we’ve highlighted certain words
with underlining. Where there’s an existing list that says,
“within 45 metres of a church, cemetery or burial
ground,” we propose that that list be expanded to cover
“or site of spiritual, historical or ceremonial significance
for aboriginal communities.” Those are items that should
be identified. One of our questions is, how will a
prospector know where these lands are unless there’s a
database or some way of—you can find out after the fact,
but to the extent databases can be developed, they should
be, and that’s a strong recommendation.

Kenning has mentioned the dispute resolution claims
involving aboriginal interests. Section 8 also talks about
the dispute resolution aspects of this legislation for
matters other than consultation. The registrar has had a
very successful informal mediation service that has been
available. The commissioner’s report of 2008 indicated
there was an 85% success rate. | think you heard Kenning
mention a two-step process of using the informal
mediation and then going to the more formal process if it
can’t be resolved. But the ministry does have an 85%
success rate—
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The Chair (Mr. David Orazietti): I’m going to have
to stop you there.

We’ll move to the Conservative caucus. Mr. Hillier,
go ahead.

Mr. Randy Hillier: Thank you very much for being
here—a lot of good, sensible, practical housekeeping and
other issues that you’ve raised.

Mr. Jim Blake: We’re trying to be supportive of
getting this legislation—

Mr. Randy Hillier: Well, there are some areas that
may merit support, for sure.

I’ll take you back to two things that you mentioned.
One is who to consult—big gap. We will be in a system
of perpetual idleness if we don’t know who to consult
and if others don’t know—

Mr. Jim Blake: On that point, you heard Grand Chief
Beardy mention it’s not NAN; it’s the various underlying
communities and who in the underlying communities.

Mr. Randy Hillier: Absolutely. Anyway, a point well
made.

One thing I will draw your attention back to is item
4.1, where the government has moved to remedy, to
some degree, the conflicting interests of mineral and
surface rights when they’re held by different people.
Your observation and your suggestion would of course
remove that remedy, even though it’s a half remedy.

Mr. Jim Blake: Yes, and | realize that.

Mr. Randy Hillier: So the idea of the legislation is to
reduce conflicts, not to expand upon them.

Mr. Jim Blake: | made the one point that there’s a
grandfathering for existing historical mineral claims and
there’s assessment work that has to be done. Right now,
there’s a freeze. On April 29 or 30 of this year, the freeze
went in for southern Ontario. What if somebody blows it,
makes a mistake, misses their dates? Under the regular
provisions there’s relief from forfeiture, but there’s no
mechanism here for relief from forfeiture, and if you
blow it by a day, you’re gone.

Mr. Randy Hillier: I have one more quick question.
Sometimes you miss the sale at Tim Hortons on the roll-
up-to-win as well—it ends. However—

The Chair (Mr. David Orazietti): Mr. Hillier, we’ve
got to move on. Thank you very much for your co-
operation. Mr. Bisson.

Mr. Gilles Bisson: | will just say that there’s a lot of
interesting stuff in here. I’ve got your names and
numbers; I’ll be calling you back because there’s far too
much to cover in three minutes. Thank you.

The Chair (Mr. David Orazietti): Mr. Brown.

Mr. Michael A. Brown: Thank you for appearing.
There is a lot of stuff here. | appreciate your coming
because the points you make will be valuable to us as we
go through the clause-by-clause on this bill and try to
identify potential pitfalls, at least in the drafting, as we go
forward. That’s why this kind of a presentation is very
helpful to the committee.

I am interested, as you are, in the dispute resolution
parts of the bill, recognizing that this is clearly a work in
progress, as governments all over the world and par-

ticularly in Canada are trying to understand what First
Nations’ rights are here and what the crown’s rights are
here etc. Coming up with a dispute resolution system is, |
think, one of the keys to doing this right, so we would
appreciate even more advice on that particular issue. You
don’t have to do it right now—

Mr. Jim Blake: No, no, | was just thinking there is
also an underlying concern that may or may not come
through here about the importance of—there’s a concern
that industry doesn’t want to have all of the consultation
requirements delegated down to it, because first of all the
courts have said only procedural matters can be, but it
looks like there’s a thrust in here to delegate as much as
possible to the proponents. Proponents have had a good
batting record, in some jurisdictions in particular, of
hammering out private deals that everybody is happy
with. So it can happen.
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Mr. Michael A. Brown: We recognize that, yes.

The Chair (Mr. David Orazietti): Okay. Thank you
very much. That’s the time for your presentation. We
appreciate you coming in today.

Mr. Jim Blake: And thank you.

ONTARIO WATERPOWER ASSOCIATION

The Chair (Mr. David Orazietti): The next presen-
tation is the Ontario Waterpower Association. Good
morning, Mr. Norris, and welcome to the Standing Com-
mittee on General Government. You have 15 minutes for
your presentation and five for questions. I’m just going to
remind members of the committee that we’re a bit
pressed for time to keep to the agenda, so we’ll try to
keep the question period collectively to five minutes as
best we can.

Go ahead, Mr. Norris, when you’re ready.

Mr. Paul Norris: I’ll do my level best to contribute to
that objective.

The Chair (Mr. David Orazietti): Thanks.

Mr. Paul Norris: Good morning. Thank you, Mr.
Chair and committee members. | trust by now you have
our handout. My name is Paul Norris and I’m president
of the Ontario W